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POUVOlD

.

This is the first report on the research programme currently in progress at
the Social Welfare Research Centre, in the area of ee.peDSatloD. In its
entirety, the programme aims to examine the whole field of compensation in
Australia and draw some of the implications the present compensation
arrangements hold for the provision of income maintenance and income support
through the system of social security. In the first instance, the research
programme addresses the issues of workers' compensation, as it is in this
area that the implications for social security provisions appear to be of
considerable significance.
The report presents an overview of the workers' compensation scene,
identifying a diversity of legislative and administrative arrangements
currently eXisting in Australia. As the first report in this research
programme, it takes the form of a discussion monograph, aiming to identify
issues and problematic areas in the operation of the workers' compensation
system (or systems) rather than attempting to arrive at definitive findings
and conclusions. These, it is hoped, will be forthcoming in the future
reports.

•

The report has seven chapters. Beginning with the introduction of the
subject of workers' compensation and defining the area in the wider context
of compensation and income security, it then traces the evolution of the
system since the last century to the present day. This is followed by
observations on the current state of statistical data and the diversity of
legislative and administrative arrangements currently in existence in
Australia. Recent changes in some States and proposed changes in others are
noted and discussed. One chapter examines specific issues of workers'
compensation related to non-English speaking immigrants, and another chapter
looks at the issues of occupational health and safety. The final chapter
attempts to draw some of the implications of workers' compensation
provisions, for the persons who suffer a work-related injury and for the
social security system.
Two other research projects in this area of concern are at present in
progress. One project aims to examine the operation of the workers'
compensation system as it affects the non-English speaking immigrants. This
project is conducted by the Centre for Multicultural Studies at the
University of Wollongong and is expected to be completed by mid-1987. The
other project aims to examine the costs of compensation. The scope of this
study will extend beyond workers' compensation and will include such areas as
road accidents. The 'Costs' to be considered will be financial costs as well
as social costs. The project is also expected to be completed around mid1987.
Adam Jamrozik
Acting Director
Social Welfare Research Centre
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'!'he ee.pensatlon FraaellOrk
Compensation, of which workers' compensation is one particular variant, takes
many forms. In common law, liability for damage caused is attributed on a
personal basis, primarily through the tort of negligence. 'The principle upon
which the system is generally assumed to rest is that the person who by
negligence causes injury or damage to another should pay [compensation] for
the harm so caused' (Ison 1967:7).
Fundamental to this principle is the incorporation of proof of negligence and
liability. Common law compensation therefore depends not simply on lOSS,
need, or the merits of conduct, but on whether or not the injured person can
blame anyone, and thereby prove negligence. Proof of liability relies on
established legal convention and precedent is established in the courts by
means of the judicial/adversary system of trial.

•

Common law compensation for work-injury in Australia has operated in
conjunction with statutory/no-fault compensation schemes for most of this
century. Recently, other innovations have seen a limiting of common law
actions and their substitution with bureaucratically administered forms of
compensation for employment injuries.
The phrase, work-related Injur,y, is used to refer to those injuries which
relate to the provisions of existing workers' compensation and industrial
health and safety legislation. There is significant debate over what can or
shoUld properly be considered as work-related and therefore compensable.
Common to many debates are disagreements over cost, efficiency, eligibility
or coverage, adequate safety provisions and post-accident remuneration
generally. The phrases 'work-related injury', 'work injuries', and 'injury'
are used below as generic terms and refer to those injuries·which are traumarelated, i.e., accidents; and those injuries which have a more complex

•
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etiology and.which are not necessarily related to traumatic events, i.e.
occupationally induced illnesses aDd diseases.
Work environments are places in which several factors, either physical,
chemical or psychological, may detrimentally affect the health and well-being
of workers. These effects manifest themselves as work-related injuries and
have been the subject of much debate and community interest for the past 180
years or so, the last 100 years particularly.

~

The work environment is regulated by a complex legal framework. Operating
with public administrative, judicial and enforcement bodies, these laws aim
to provide a measure of protection for the work-injured.
Access to post-injury services is articulated by legal, medical and
investigative personnel. Until recently, with the exceptions of Queensland
and the scheme which applies to Commonwealth employees, compensation schemes
in Australia have been financed principally by means of firm-specific
principles in which individual employers deal with insurers on a one-to-one
basis and negotiate compensation insurance premiums accordingly. This firmspecific premium model has traditionally emphasised the role of private
insurance companies. At present it appears to be under direct threat of
replacement in some States by workers' compensation schemes where the
government acts either as the sole insurer or in consort with a limited
number of private insurers operating under close State regulation. In the
latter cases premiums are determined for complete industry sectors rather
than on a firm-specific basis. (for an example of sector-set premiums see
Victoria. Workers' eo.pensatiOD Be~ora, 1984:92-95).
British legislation enacted with the intention o~ improving safety at work
dates from about the turn of the 19th century. Other legislation, designed
to ensure that workers received legal redress, medical aid, and financial
remuneration or compensation for work-related injuries, was enacted in
Britain from 1880 onwards. It was not until 1897, however, that the first
specific British Act, the British Workmen's Compensation Act, was passed.
British legislation in this area largely dictated the content of its
Australian counterparts. Comprehensive overview of the development of

•
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British safety legislation and also workers' compensation maybe found in
Hutchins and Harrison (1966), Hanes (1968) and Bartrip and Fenn (1980) •

•

Recently three themes have become central to the management of work-injury:
first, its prevention by means of eft'ective occupational bealth and aatet7
proyia1oaa; second, the provision of adequate iDca.e in the event of
incapacity for work; and third, provision of rehabilitation to ensure the
speedy resumption of normal work routines and patterns of social interaction.
Until recently few, if any, Australian workers' compensation schemes have
addressed these issues in a co-ordinated manner, being typically oriented to
providing compensation only. Rehabilitation and preventative mechanisms have
received insufficient emphasis.
With few exceptions, it is mandatory for employers to provide workers'
compensation coverage for all employees. Employers generally contribute to
compensation funds managed by insurance companies although in some cases
private companies and statutory bodies are considered large enough to provide
compensation thrOUgh self-administered funds. In effect, this group cover
their own liability and are therefore often referred to as se1f-insurers.

•
•

,

•

Compensation insurance for those other than self insurers is administered by
private andior government insurance bodies according to a diverse range of
management practices.Funds are managed on either a pay-as-you-go, partially
funded, or fully funded basis. While all three forms of insurance scheme aim
to meet operational and administrative costs, they differ in the degree to
which they meet future or long-term liabilities from present premiums. For
pay-as-you-go schemes premium income for a specific period is intended to
meet compensation payments and operational costs for a similar period,
whereas funded operations are intended to operate on the basis of some or all
estimated future costs. In each case premium income supplemented by income
derived from the investment of premiums is designed to meet future
anticipated costs (see Cooney Report 1984, chapters 5 to 7). Partially funded
schemes on the other hand attempt to derive the advantages of the benefits of
reduced premiums which are usually associated with pay-as-you-go schemes but
also include provision for a proportion of future costs, for perhaps ten
years or so.
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Compensation insurance premiums may be either company or 'firm specific' or
alternatively designed to cover compensation costs for a complete industrial
sector in which there is an equal or near equal risk of injury for the firms
in that particular sector. The latter 'sector specific' relies on the
sharing or cross-subsidisation of costs both between and within sectors and
effectively spreads the cost of injury over a community base. Proponents of
the sector specific model argue that, aided by cross-subsidies and effective
accident prevention strategies, premium reductions at the level of the
individual firm are possible and that this reduction is due in part to the
resultant economies of scale associated with the dispersal of costs on a
community rather than a personal basis.
Commonwealth employees in Australia fall into a different and specific
category as they receive compensation payments directly from consolidated
revenue. The scheme is administered by the Office of the Commissioner for
Employees Compensation (OCEC).

Systems ot CoJIpensation
Briefly, compensation is prOVided by the application of one or more of three
basic models, or systems, based either on civil or common law actions, on the
application of specific principles of cODlpensation detined by legislation, or
through schemes operated on a mainly bureaucratic or administrative basis.
In most States at present, as well as seeking workers' compensation, a worker
may sue his employer for damages at ca.DOn law if s/he sustains personal
injury during the course of employment and such injury is thought to be a
negligent breach of statutory duty by the employer, or a person for whom the
employer is legally responsible. Under the common law every employer has a
duty to take reasonable care for the safety of his workers at all times.
This duty of care if often classified into the following categories:

•
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a.
b.
c.
d.
•

the provision of a safe place of work
the provision of a safe system of work
the provision and maintainence of proper
plant and equipment
the provision of competent starf to manage
and supervise the business •

In an action against the employer the onus is on the worker to show that his
or her injury was caused by the employer's breach of his duty of care towards
the worker. The liability of the employer may arise under both statute (e.g.
Health and Sarety Acts) as well as under common law. Same of the
difficulties that can arise with the common law action include delays in
settling claims, variations in amounts received by people with similar needs,
vulnerability of awards to inflation, reductions because of contributory
negligence, and the level of legal and other costs.
Compensation at common law requires a person to seek payment for personal
loss or injury by proving in a court of law that the particular injury was
the direct ~ault of another individual or group, or the result of Degl18ent
behaviour by that individual or group. The Cooney Report (1984) states that;
&

successful prosecution of a common law action is dependent upon a
finding that conduct, or conversely a failure to act in a particular
manner, by an employer, either personally or vicariously through
someone for whom he is responsible falls below the standard of care
demanded by the law of a reasonable employer and that this resulted
in the worker's injury (1984, 9.1.3).

..

Legislative ee-pensation soh_es, on the other hand, are enacted specifically
to provide compensation for work-injury not on the basis of proving fault or
negligence but simply on the basis of injury. A worker injured in the course
of employment, or through injury arising out of employment, is thus entitled
to compensation from his or her employer even if it was the injured person's
own fault, providing the injury was not intentionally or deliberately
inflicted, or the result of willful misconduct on the part of the worker.
Phegan (1985) examines these and related issues in some detail. Commonly
referred to as statutory or no-~ault compensation, this form of compensation
was the subject of the British Act of 1897 and subsequent Australian Acts
early this century. Statutory workers' compensation schemes are designed to
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provide access to wage-related periodical benefits for work-related injury
and also to additional lump sums for specific permanent injuries and/or
functional impairment.
Selected components of the common law and statutory compensation systems may
be incorporated into the third a~ni8tratiYe .odel. Administrative schemes
generally place reduced emphasis on common law actions or abandon them
entirely, along with private workers t compensation insurance companies, and
seek their replacement by a single, state operated, compensation authority.
The principle of compensation is to some extent explained by means of literal
definition. To compensate is described by the Chambers Unabridged Dictionary
as:
to make compensation; to make amends; to supply an equivalent;
often followed by tfor t ; as, nothing can compensate for the ••• etc.
and as having as its synonyms; recompense, remunerate, reward,
indemnify, requite, countervail, counter-balance.
Ideally the intention of compensation payments
is to ensure that an injured person is placed in the same financial
position now and in the future, so far as can be done by an award of
money, as s/he would have been had the injury not been sustained.
(Brown, 1982:70).
Also as a general rule any pain and suffering experienced by the worker as a
result of the injury can be compensated for through common l~w actions. This
payment is to be quite separate from any monies paid for financial loss and
expenses incurred.
Compensatory payments may be structured according to several criteria,
depending upon whether they are awarded through a court, a quasi judicial
tribunal, or assessed by administrative criteria according to predetermined
rates. Payments may also be in any of several forms, depending upon the body
which allocates payment. Common law courts, for example, award payment for
successful fault-based litigation solely in lump sum form. Compensation
courts have the authority to convert weekly awards into a single lump sum or
redemption.

1

Other bodies structure payments periodically, the size ot the payment being
wage related and conditional upon regular reassessment ot residual or ongoing
disability. Full and total compensation obtained at common law (assuming
that such levels could be determined), or dallaps, are in theory rully
re.l.~ated to past and tuture earnings and, as such, are tailored to individual
circumstance and are technically unlimited. Harris et al note however that,
subject to further appeal,
the apparent advantage ot the damages system is restricted by the
judges use ot a 'taritt' ot regular levels ot damages tor the
d1tterent injuries. (1984:14).
Generally, compensation paYments have ceilings on the amounts payable. The
New South Wales Law Retorm Commission Final Report: A 'lrausport Accndents
Sche.e tor .SW, tor example, notes that,
No compensation system ot which we are aware attempts to provide
'tuIl compensation' to all accident victims tor both economic and
non ecOnomic losses. Cost constraints ineVitably require
11JRitations to be imposed on benetits. The question is where those
benetits should be imposed. (1984,Vol.1:169).

..
'"

Commenting on the 'administrative' scheme presently operating in New Zealand,
J. L. Fahy, past Managing Director ot the Accident Compensation Corporation
ot New Zealand, notes that that ,particular scheme was not structured to
provide 'tullcompensation' but rather that;
The [New Zealand] compensation system is geared to providing a
generous 1.,,81 ot compensation, and not tall indemnity. It is
ouahion against tinancial loss; it does not contemplate full
restitution to accident victims. (1984:12; his emphasis).

I

•

Brown (1982) notes that payments other than damages take either ot two
general torms; Income Replacement and/or Subsistence Income payments.
Payments structured towards Income Replacement have as their goal the
maintenance ot the injured worker at the standard ot living the worker
enjoyed at the time ot injury. These payments should take into account
changes in wages and prices, lost promotion opportunities, and normal agerelated progression ot income. Income replacement, she adds 'does not as a
rule take pain and suttering into account, nor does it relate directly to the
extent ot disability'.
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For those payments oriented towards providing a Subsistence Income, on the
other hand, the goal is 'the more modest one of the avoidance of destitution
or the need to seek [other forms of] social assistance. Benefit would
normally be maintained in value in relation to prices and may also be kept in
a stable relationship with wages.' (Brown 1982:70) These benefits are not
income-related and are structured to meet need and not to compensate for, or
replace, loss.
While Brown is writing in the British context the 'subsistence income'
benefit in Australia is probably best approximated by the Commonwealth
Sickness Benefit which along with the Invalidity Pension fulfills a similar
function here in relation to some work-injured victims. These two benefits
have to be repaid if they are provided in situations where compensation
payments were still pending or where compensatory payments have been
discontinued, dissipated prematurely, or have expired. Brown concludes,
'the term workers' compensation or compensation for industrial
injuries ••• does not necessarily mean that there is (or has been) an
intention to offer full compensation. Rather it is normally used as
a generic description of a variety of schemes some of which contain
elements of all these approaches, others which approach more nearly
to a compensation goal and others again which offer little more than
subsistence and sometimes less. (1982:70).

~

In reality, the statutory compensation mechanism is a system whereby both
worker and employer participate in a common agreement. The worker accepts
less by accepting compensation rather than damages. The insured employer
pays less directly but theoretically does so more readily, that is in a
greater number of cases. The overall cost of compensation is considered to
be borne by the community as a whole. Premium costs and other costs
associated with compensation are considered to be production costs which are
ultimately added onto final product prices (Sackville 1984:136).
Payments in administrative schemes are oriented towards income replacement in
an immediate context, concurrent with the period of incapacity rather than
retrospectively, or partly so, in the manner of common law compensatory
settlements. Ideally they are made weekly or fortnightly rather than on a
once-and-for-all basis. Constant review, linking to wages, or indexing
relative to inflation is necessary however to prevent such payments from

•
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reducing in real terms to subsistence level payments. Payments under the
Victorian Work Care Scheme are earnings related and indexed to inflation in
cases of long term disability, subject to maxima and minima. In New Zealand
payments are also proportional to actual pre-accident wages. In the case of
permanent impairment, deductions are made from this figure proportional to
the degree of residual capacity. Lump sum payments (1.e. payment for loss of
part of body and pain and suffering) are however not indexed in New Zealand.
The administrative model has been likened to an integrated welfare system.
It is similar to other social welfare systems in that it ofters a measure of
financial support (subject to qualification) and offers integration with
medical and rehabilitative services. Using premium contributions as a source
of funding and restricting payment to work-injury, administrative systems
manage work-injury in much the same way as other social insurance sch_es.
The Commonwealth employees scheme is however a notable exception to this
form of financing being an administrative compensation sch_e financed
directly from Federal reserves.

..

Neither the administrative nor the common-law scheme is without its critics.
Some of these views are presented in more detail in Chapter 4 of this report •
By combining selected aspects of the common law, the statutory, and the
administrative forms of compensation, a wide range of compensation models are
possible, particularly when these models can be further combined with
variations in financing structures. Workers compensation schemes can be
financed by state insurance bodies, by private insurers, or a combination of
the two. They can be operated on a pay-as-you-go basis designed to cover
immediate annual costs, funded in order to meet all future contingencies, or
be partially funded in order to cover mid-range future contingencies.

Leglslatlon:

•

Bntltlellents and ObliptloDS

Legislation relating to the prevention of and compensation for injury at work
9r in the ,course of employment defines the liabilities and responsibilities
of eI1ployers, employees, government regulatory and enforcement agencies and
medical and legal personnel, among others. Individual Workers' Compensation
Acts apply in all Australian States and the Northern Territory. COmmonwealth
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Government employees are covered under a separate Act whilst the Seamen's
Compensation Act covers seamen employed on a ship registered in Australia
which is engaged in overseas trade or commerce ••
At present, within Australia each of the States and Territories retains
statutory control over its own workers' compensation structures. About a
dozen general schemes or models operate in Australia and New Zealand. New
Zealand provides compensation insurance on the basis of the government being
the only (sole) insurer and aims to provide comprehensive coverage on the
basis of social insurance. In Australia, on the other hand, the emphasis has
been given to schemes operating at State level either from the basis of
private insurance companies, a government fund, or, as is more common, a mix
of the two. Insurers have a considerable degree of autonomy in the
compensation area, subject to competition from State insurance bodies, State
regulation and price control.
Who is the e.ployer and who is the employee? Generally any person who is
employed by another (or by a company) should, by law, be provided with
compensation insurance by their employer. It is not however always a
straight-forward matter as to the exact employment status of all persons and
considerable qualification is made when deciding this point. Qualification is
also made when determining exactly who may be responsible to pay the
respective compensation insurance premiums. For example, DSS,1985 notes that

• Note: The Department of Social Security publication, Workers' eo.pensation
Legislation in Australia, 1984:101 (DSS,1985) contains a listing and
description of the administering authorities for the various Australian
Acts as at the 1st of January, 1984. Portions of this publication have
been incorporated as appendices to this report. Due to recent changes to
the legislation in some States, Victoria in particular, and to changes
pending in other States and the Northern Territory, these appendices may be
out of date in some instances and as such should be used as a guide only.
Up-to-date information is avaliable through the respective authorities
responsible for the administration of workers' compensation in the various
jurisdictions.

•
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In general persons in an employment relationship, including
apprentices, are eligible for compensation benefits under all
statutes. The legislation in the States and Territories indicates
basic agreement as to the definition of "worker". The definition of
"worker" in NSW is found, with only minor var~ations, in the
legislation of the other States and Territories. The NSW 'definition
is

.
• •• Any person who has entered into or works under a contract of
service or apprenticeship with an employer, whether by way of manual
labour, clerical work or otherwise, and whether the contract is
expressed or implied, is oral or in writing •••
In VIC, QLD and SA the definition specifically includes a domestic
servant.
Under CCGE, employees of the Commonwealth and of a prescribed
authority of the Commonwealth, whether so employed under a law of
the Commonwealth or of a Territory or under a contra~t o~ service or
apprenticeship, are eligible.
SCA [Seaman's Compensation Act] covers seamen employed on a ship
registered in Australia which is engaged in inter-state or overseas
trade and commerce. A seaman is defined as "a master, mate,
engineer, radio officer, apprentice, pilot or other person employed
or engaged in any capacity on board a ship in connection with the
navigation or work of the ship. (1984:1;my emphasis)

•

The same publication, discussing the factors which determine whether or not
one individual is the employer of another, notes that,
,Under State and Territory legislation and SCA "employer" includes
any body of persons, corporate or unincorporated, and the legal
personal representative of a deoeased person. Employers who
temporarily lend or hire out their employees remain the employer of
these workers for workers'compensation purposes. The exception to
this last provision applies in Queensland to certain waterside
workers~ Here the person hiring the waterside worker is the
employer.
Special provision is also made for SUb-contractors. Under ACT, NSW,
NT, SA, SCA and TAS the principal and not the sub-contractor is the
employer for the purpose of these compensation codes. Again there
, are exceptions. Under NSW and TAS the SUb-contractor and not the
principal is liable for paying compensation for certain agricultural
workers. In Tasmania, the principal is only liable when the
compensable accident occurs on his work site. QLD deems both the
principal and SUb-contractor to be the employers of the worker •

•
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Where persons are deemed to be workers under these enactments (see
Appendix Table 1 ) a person, or body, will be identified as the
person, or body, deemed to be the employer. Under CCGE the employer
may be either the Commonwealth, a statutory authority of the
Commonwealth, the Northern Territory, or an authority of the
Northern Territory. (1985:18).
The general principle of workers' compensation legislation is to cover
employees, that is, persons who are deemed to be in the employment of others
by virtue of the fact that they are engaged under a contract ot service as
distinct from independent contractors and other self employed persons
engaged under separate contract tor service principles. The contract of
service/contract for service distinction is central to any discussion of
employee/employer/self employed status.
Hill and Bingeman (1981) note that this technical difference between the two
principles is 'sometimes put as the distinction between the master-servant
relationship and the principal- independent contractor relationship, the
latter being a contract where the contractor who does the work is not under
the effective control (as to the manner in which the work is to be done) of
the principal for whom the work is done'. This is also subject to
qualification, however, and they note;
The law of master and servant (contract of service) has been the
subject of much jUdicial and text-writer discussion. The ordinary
criteria of a contract of service apply to the employment
contemplated in Sections 3 and 5. The test of the existence of the
relation of master and servant is whether the contract renders the
servant subject to the command of the master in the course of
executing the work not only as to what he shall do but as to how he
shall do it. But "the regulation of industrial conditions and other
laws have in many respects made the classical tests difficult of
application and it may be that ultimately they will be restated in
some modified form." (Dixon J. in Buaberstone '9'. Rorthern T1IIber
1I111s ). This latter statement proved accurate but also rather to
2
have understated
the position. Old tests have tended to be modified
and now far less emphasis is placed on the degree and method of
employer's control reqUired. Contracts which may well once have
been regarded as contracts tor services rendered by independent
contractors have been held to be contracts of service. Examples are
provided by an acrobat engaged by an itinerant circus for an
indefinite period at an agreed weekly sum to give with a companion
an acrobatic display on the trapeze at each performance and to
appear in the grand parade. Here the primary judge held the
contract to be one of service. The High Court held that such a
finding was not open and there was much to be said for regarding the

~

~
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contract as one of service. The judgment contains a review of
principle and a large number of cases (Zuija V e Virth Brose Pty.
Ltde3). It is indispensable reading on this sUbject. (1981:11)
2.

(1949) 79 C.L.R. 389 at 404.

3.

(1955) 93 C.L.R. 561.

Legislation relating to health and safety in the workplace exists at both
State and Federal levels. Creighton (1983:196) notes that, 'Australia wide
there are at least 132 different pieces of safety legislation plus hundreds
of sets of regulations' and adds that this figure is probably an
underestimate.
The recently established National Occupational Health and Safety Commission,
now VorkSat'e Auatral1.a, represents an initial step towards bringing some
uniformity into the area of safety legislation. For the present, however,
the States still retain their individual jurisdictions (National Occupational
Health and Safety Commission Act 1985, Sections 38 and 65).
Liability in the workplace, that is the liability of management, is generally'
restricted to a limited range of physical and chemical factors considered to
be directly related to trauma accidents and a limited number of diseases and
illnesses (Ashford and Andrews, 1983:910-911). Other non-specific diseases
which can often be associated with unfavourable working conditions, for
example some forms of heart disease, allergenic diseases, over-use injuries,
psychological disorders and psychosomatic diseases may not be specifically
referred to in compensation legislation. As such they may be beyond the
jurisdiction of compensation legislation and consequently be largely noncompensable. One case in point is provided in the Law Reform Commission of
Tasmania in their analysis of that State's Workers' Compensation Act 1927.
In discussing Section 5 of this Aot the Commission's report notes that among
certain other 'undesirable and antiquated provisions' contained in Section 5
are the definitions of 'injury' and 'disease' and that the Act

•
..

limits the definition of 'disease' to the specific diseases and
conditions specified in Schedule 2 and their aggravation,
acceleration, and recurrence. It is generally agreed that this
limitation is most unjust and that all diseases which are workrelated should be compensable. It is therefore recommended that
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'disease' be defined to encompass all work-related diseases and
Schedule 2 of the Act be deleted.(1986:25)
Quinlan attributes the non recognition of work-related disease in part to:
A 'lIacb1ne II1nding' and 'accident prevention' philosophy [which]
continues to pervade the legislation with, at best, a highly
restricted recognition of less obvious hazards such as those
relating to disease and toxic substances tacked on. (1986:25;his
emphasis)
The annual cost to Australia of workplace death, injury, and disease is
conservatively estimated to be above $6,000 million, or twice the annual cost
of road related death and injury (Brassil, 1985:32). This was equivalent to
apprOXimately 3 per cent of the value of the total Australian Gross Domestic
Product in 1984-85. The total time lost at work due to accident-related
stoppages is estimated to be six times greater than the time lost to
stoppages through industrial disputation (Campbell, 1985:5) and to account
for perhaps as much as '40 times the cost of strikes' (Watson; 1985:74).
A number of studies disaggregate the cost of common law-statutory workers'
compensation insurance as being approximately:
Table 1.1
Allocation of Premium Income
Weekly payments
Redemptions
Common Law
Death
Table of maims
Hospital and Medical
Administration
Legal
Brokerage

per cent
22
16
10
3
1

17
15
12
4

100
Source:

Cooney Report (1984 1.4.).

Table 1.1 indicates that only about 52 per cent of premium income in the now
superseded common law/statutory scheme in Victoria was actually paid out as
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compensation for work injuries.

Woodhouse (1984) presents a similar

disaggregation.
Ison, citing an earlier study undertaken in the United States by Heinrich
(1959:49-61) noted that there are other costs of work-injury which

..
include the loss of production caused by the disturbance of the
accident, damage to equipment, loss of trained personnel, the
executive time involved in accident investigations, and a lowering
of employee morale ••• are, on average four times the direct cost of
compensation. (1967:85)
Kapp, in another early study of the,costs associated with industrial
injuries, examined the manner in which private sector costs of these injuries
are socialised, that is, dispersed to community at large. Included in Kapp's
study is a tentative cost-benefit analysis of the cost of work-injury to
injured individuals (1975:47-62). A more recent and fairly detailed analysis
of this form is also provided by Ashford and Andrews (1983).

Workers ee.pensatlon and Incc.e IIa1ntainance
When both the Australian models as a group are compared to the scheme covered
by the New Zealand Accident ee.pensatlon Act 1982. they provide a good
example of the range of variations possible within the general context of
accident compensation schemes, including compensation for work-injury. In
New Zealand workers' compensation is integrated with a general social
insurance scheme designed to provide income maintenance in the event of all
'accidents'. For the purposes of the legislation the term accident also
includes diseases and illness, although coverage in this area is a matter of
ongoing debate (Ison, 1980:18; Palmer, 1981:568; Hughes, 1981:79).

..

Compensation in the case of New Zealand is however only one aspect of the
Accident Compensation Scheme. Accident prevention and sOcial and vocational
rehabilitation are given equal emphasis. The five basic principles of the
scheme can be summarised as:
Community responsibility for persons disabled by accident;

a

Comprehensive entitlement whatever the cause of the disablement;
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Complete rehabilitation;
Real compensation;
Administrative efficiency;
(Woodhouse, 1984:11)
The above five principles operate in conjunction with a definite accident
prevention policy.
Australian workers' compensation schemes, on the other hand, have remained
formally separated from the social security infrastructure, are Stateoriented, and exist alongside the profusion of individual State and Federal
work safety standards mentioned earlier. Despite the intentions of the
National Rehabilitation and Compensation Scheme Inquiry conducted in 1974,
(the Woodhouse Report) and the tabling of a bill before the Senate in 1975,
workers' compensation remains the province of individual States, Territories
and Commonwealth bodies. Full access to common law compensation has been
more or less universally retained although Victoria has recently restricted
common law access to actions seeking compensation for non-pecuniary losses
only.
While differences between the States in part reflect the Australian federal
political system and the subsequent division of Federal and State
responsibilities the Australian legislation also tends to reflect the
original qualities of compensation as conceived in the 19th century British
Act. These qualities automatically dispose it towards a fragmented,
disparate form. Commenting on this pattern of development, the Cooney Report
noted,
English workers' compensation legislation and the Australian
statutes based upon them reflected this perspective of an
amelioratQry measure - the provision of income support to compensate
for wage loss as a result of industrial injury. There was never a
hint by the legislature that workers' compensation could encompass
any wider role in terms of accident prevention or the vocational and
social rehabilitation of injured workers. The enforcement of
industrial safety was seen to be the preserve of the inspectorate
established to police the provisions of the Factories and Shops Act
while, apart from some provision for injured war veterans,
rehabilitation was not a concept which had entered the consciousness

•
•
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of off~cialdom, ~ing left to private charitable organi3ations. By
contrast, in Canada and in a number of American States influenced by
the German. model, the provision of rehabilitation services was a
prominent feature of workers' compensation administration from the
beginning. (Cooney Report, 1984, 2.5.5).
The management of work injury in Australia is a product of State-Federal
division3 and also of the formal separation of income maintenance in the
event of work-related injury from the social welfare infrastru.cture. Private
insurers have traditionally occupied the role of providing inco.e maintenance
for the work-injured. This i3 in contra3t to other forms of illness and
invalidity which have been a Federal responsibility since the passing of the
Invalid and Old Age Pensions Act 1908 (Iewley 1973:76).
Australian compensation legi3lation is therefore directed more towards
cc.pensation and income maintenance in the event of work-related death,
injury, and disease, rather than being a component of an intesrated
prevention, rehabilitation and compensation package for all injury and

"

disability. Phegan (1985:74-85) sugge3ts that income maintenance for work
injury in Australia has been oriented more toward3 the provision of
retrospective financial benefits rather than to the provision ofoD&01D&
medical and rehabilitative care and income maintenance. Similarly Australian
compensation schemes, as they have traditionally operated have arguably not
extended coverage to all work-related injuries (Bartlett,1979; Quinlan,1986).
Commenting on the differences between the Hew Zealand model and those
predominating in Australia, T.G.Ison, speaking at a recent seminar concluded
his paper with the following remarks:
Lastly, I'll just touch on the system in New Zealand compared with
overseas. A question that I was asked yesterday was whether the New
Zealand model has been adopted overseas, and if not, why not. The
short answer is no, it has not. There are various explanations.
Probably the most crucial factor is that in overseas jurisdictions,
adoption of the New Zealand model would be incompatible with vested
interests. The opposition of vested interests has prevented the
adoption of this model across the Tasman, and perhaps even across
the Pacific.
In most countries familiar to me, the systems of compensation for
disablement involve a very significant drain-of~ of funds to the
insurance industry, to the litigation branch of the legal
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profession, and to some extent to the medical and para-medical
professions, for performing functions which are unnecessary in New
Zealand. The recipients of those funds are often well organised on
the political scene, and I think that does much to explain why this
model has not been adopted in other countries. (1985:22)
Contrary to New Zealand and other countries offering integrated accident
compensation schemes, income maintenance for work-related incapacity in
Australia has largely been the province of commercial interests offering what
amounts to a privatised component of social welfare. In 1985, there were
some 40 companies offering workers' compensation insurance in New South
Wales. By June 1986 this number had decreased to 20 (Australian Financial
Review, 18.6.86) and was expected to reduce even further. The Cooney Report
identified some 51 insurers in Victoria in 1983-84 (1984, Section 3.2.3).
The withdrawal from the workers' compensation insurance market by many
companies followed several years characterised by highly competitive
business practices in that sector. Companies practising premium undercutting
effectively reduced working capital and capital reserves to very low levels
in order to sustain their share of the market. For many companies the
practice of premium undercutting, considered neccessary at the time,
coincided with a steady increase in the annual rate of claims being
submitted. The result, generally, has apparently been the non-Viability of
this form of insurance and SUbsequent market withdrawal.
Premium undercutting occurred during a period when the insurance market was
experiencing growth but also under strong competition from overseas
interests. As the '!be Insurance Record of Australia and Rev zealand noted in
1983,
In terms of gross premiums, the market increased in volume by 13.7
per cent in 1980-81, or at the rate of 4.3 per cent more than the
inflation rate •••• the share of the market had by Australian owned
and controlled companies went against this trend, and declined by
2.2 per cent to 21.5 per cent of the total. (March, 1983:74)
This article also noted that
market had declined steadily
time of publication 69.1 per
sector was done by companies

Australian owned companies' share of the general
between 1975-76 and 1980-81, and that at the
cent of business underwritten with the private
chiefly overseas-owned and controlled (1983:74).
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Commenting on this trend a year later the same journal noted that
in all classes of business underwritten Australian companies are in
effect, competing in their own market with the world scale strength
of all overseas companies represented here: this is quite apart
from the unre~tricted practice of sending business directly overseas
(March 1984:61).
The 'Commentary' section of
suggested that the increase
period may have been due in
decline experienced at that

the Insurance Record of Australia and New Zealand
in the rate of claims submitted during this
part to factors precipitated by the economic
time.

It may be that workers faced with retrenchments are making
unnecessary claims, companies may be letting safety programs slide
and lower manning levels in many factories may be increasing
hazards. (1984:243).
Claim rates appear to be on the decline again (see Table 3.1). Whatever the
reasons behind the earlier increases in the rate of claims, this phenomenon
along with increased competition, and escalating costs in an increasingly
regulated market are still cited as major factors by insurers when announcing
their withdrawal from the workers ' compensation market (See SydneJ' IIornlns
Herald, 21.6.86) •

..

The Hon. John J. Bray, a former Chief Justice of South Australia, when
commenting on the development of the principles of private insurance and
compensation in the 19th century, notes that
as a result of the industrial revolution the action for damages for
personal injuries, comparatively rare before 1800, became in our
times the typical civil action. Damages have risen to enormous sums
and each year inflation makes them higher still. Insurance has
become a necessity for all kinds of everyday activity and compulsory
insurance for some of them. (1985:20)

I

Bray considers that common law and no-fault statutory schemes incorporate two
separate and distinct principles, one moral and the other utilitarian.
According to Bray, the moral principle compels the wrongdoer to pay ad
1nt1Ditu. for the consequences of his (or her) wrong. The latter principle
on the other hand proposes,
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that there ought to be compensation for the mishaps of the
technological age but only to a It.ited and .cderate extent so that
the community is not crushed by the weight of insurance premiums.
(1985:20)

•
While elements of both the moral and utilitarian principles are present in
all three compensation models, it would appear as though common law actions
tend to favour compensation according to the former principle - being
theoretically unlimited (Atiyah, 1973:185). Statutory schemes, particularly
no-fault administrative schemes, emphasise the latter principle in preference
to the former fairly consistently (Fahy, 1984:12; Mclean, 1985:41).
Few appear to disagree with Bray's moral-utilitarian distinction. Recent
reforms in compensation structures appear to be made in favour of the latter,
largely on the basis of cost. The major emphasis of cost-saving reforms has
been to introduce economies in the areas of legal, medical, and insurance
related expenditures in order to:
a) retain or reintroduce an economically viable scheme
b) maintain reasonable parity with pre-injury award earnings.
The accompanying rationale is that these aims can be well met by pursuing
better occupational health and safety policies and by providing speedier
social and vocational rehabilitation in conjunction with maintaining
reasonable levels of compensation. This rationale underlies the principles
and stated aims of the a~n18trat1ve scheme currently operating in New
Zealand and that recently introduced in Victoria. (Fahy, 1984, and VACC,
1985). One major critique of administrative schemes is that by adhering to
the utilitarian principle, often to the point of totally excluding the common
law completely, they in fact erode fundamental legal, civil and ultimately
social rights and subsume the rights of citizens to bureaucratic and hence
political interests, (Tubbs, 1983:209-211; McLean, 1985:39). However, there
is no uniform agreement among the views on this issue. Boehringer (1985:8889) and also Murphy (1983), encapsulate many of the points made in the
defence and critique of common law compensation and no-fault administrative
schemes respectively.
The practice of settling disputed claims on an 'out-of-court' basis was
considered to be a practice favourable to insurance companies and employers

~
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for two general reasons. Firstly,' they are generally for reduced amounts of
money than may otherwise be gained through a oourt hearing, and are therefore
desirable as aoost-saving mechanism in the oontext of· individual olaims.
Also, out-of-oourt settlements avoid the possibility that a partioular oase
may establish a legal preoedent whioh may in turn preoipitate other
suooessful oommon-law aotions by others. Out-of-oourt settlements oan
therefore appear favourable to the individual olaimant. if his/her oase is
without preoedent or dubious for other reasons. They oan, however, have the
negative effeot of retaining the indeterminate nature of oertain workinjuries, illnesses, and diseases and, as such, faoilitate further
transferrals of oosts from the oompensation system to other areas.
Being direotly related to industrial produotion and employment praotioes,
workers' oompensation has refleoted ohanges in teohnology and assooiated
ohange in oooupational struotures. There has been a oonsistent broadening ~f
the range of oooupations oovered by oompensation statutes. Few oooupations,
mainly those in the defenoe foroes and law enforoement oategories and those
oases where employment status is dubious, are without ooverage. (DSS, 1985,
oontains summaries of several aspeots relating to workers' oompensation
ooverage and entitlements. These are reproduoed here as Appendix Tables 4.1
to 4.4).
Tubbs (1982:22) oonsiders that the development of laws based on statutory
prinoiples, of whioh oompensation laws form an example, is indioative of a
general historioal progression away from earlier 'property law related sooial
and employment relations' derived from the old oommon law.
The revision of earlier laws in this way, assooiated with the
and teohnologioal revision whioh ooourred with the asoendanoy
produotion in late 18th oentury Britain, provides us with one
of the development of the welfare role of the state in modern
sooieties.

i

oonstant sooial
of industrial
early example
industrial

However, as will beoome indioative throughout this report, the provision of
workers' oompensation in Australia appears to be some way from being fully
integrated with the nation-wide sooial seourity/sooial welfare system.
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CIIAPDR 2.

Britain and

HISTORICAL ASPECTS OF COMPElSlTIClI

~

Workers compensation, essentially a 19th century concept, evolved out of a
perceived need to compensate people for their loss of earning ability through
work-related injury. Its basic principle is payment of money to a worker or
his or her representative by an employer or employer's agent for injury
'arising out of and in the course of' employment.
Compensation for general inconvenience and injury caused by one person to
another has been available at common law for several centuries at least. In
the 19th century the principles of common law compensation began to be
adapted to work-related injuries and although initially based on proving
direct fault the original principles were gradually expanded to include
liability derived from negligent actions or inaction, whichever was
applicable. During latter half of the 19th century, in particular, the
problems associated with common law compensation had intensified to such a
point that specific legislation designed to provide workers' ca.pensat1on as
a basic social right was enacted (Bartrip and Burman, 1983:97).
The first workers' compensation scheme proper was established in Germany in
1884. However the German scheme and the British one which followed in 1897
represent two very different approaches to compensation for work injury and
are 'the product of two very distinct economic and social well springs'
(Cooney Report, 1984, Section 2.5.5).
In Germany compensation was provided by autonomous funds or accident
insurance institutes. These associations were from their inception concerned
with 'accident prevention and with the vocational and social rehabilitation
of the injured worker to a state of ·social health" '. Safety inspectorate
functions and the power to implement financial penalties for poor safety
records were accorded to these associations. In Britain, on the other hand,
the situation which prior to 1897 relied on the application of civil law, was
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almost a pure expression of laissez-faire liberal individualism. This policy
which had been given its ultimate expression in the form of the Poor Law
Reform Act of 1834, was mitigated to some extent by the Employers Liability
Act 1880.
In contrast to the German tradition of mutual association, the
dominant economic and social force in 19th century England was that
of Manchester School liberalism••• the notion of individual
responsibility embodied in the fault concept was not to be
supplemented as the basis of liability [by the Act of 1897] but the
area of possible recovery [access to compensation] was to be widened
slightly. (Cooney Report, 1984, 2.5.5).
The 'spirit' of the early German statutes is reflected in the Accident
Compensation Scheme in New Zealand and to an extent in the new compensation
scheme in Victoria. The latter however, is not linked to universal accident
insurance provided on a national basis (Miller, 1985:195). Unlike the New
Zealand scheme, the Victorian scheme can only be considered to be a social
insurance accident compensation scheme in a much qualified context.
The evolution of workers' compensation legislation is closely related to the
framework of social, political, and legislative changes associated with the
development of industrial production. Alongside regulatory legislation,
other laws suited to the diversity of social welfare institutions present in
industrial societies have offset and replaced the decline of traditional preindustrial legal and social networks. Apart from the more traditional areas
of social welfare legislation covering, for example, housing, health,
education, and old age provisions, the basic trio of workers' compensation,
workplace health and sarety, and rehabilitation legislation exists in
conjunction with other practices which define certain facets of the work
environment. These practices include regulated work hours, industrial
arbitration legislation, sick pay, holiday leave loadings, protective
clothing, compassionate leave and public holidays.

A

The welfare-related principles of compensation, those which find their
origins in social policy rather than common law, are derived to a certain
extent from earlier pre-industrial social welfare policy represented in the
various Poor Laws. English Poor Law was well established by the beginning of
the 17th century. Convention of that period defined work as the only
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approved source of livelihood for those considered to be 'employable', and
thereby separated this group from those other forms of community-based
assistance which existed for socially dependent persons; the 'impotent' poor
(Mencher, 1976:51).
Parishes were under an obligation to provide a measure of assistance for all
community members in general need, for example, in times of famine.
Assistance was generally provided on a local basis out of local funds. The
latter half of the 18th century, however, saw the collapse of these
traditional social support networks as the principles upon which they were
based gradually succumbed to the needs and demands of the emergent ethos of
industrialism.
The English Poor Law Reform Act of 1834 marked the formal hiatus between the
demise of feudal and mercantalist social welfare policies and the ascendancy
of legal and social principles oriented to modern industrial social welfare.
Prior to 1834, community aid was extended to those capable of working, yet
not employed, on the basis of their status as community members. After this
date a definite distinction was to be made between the employable and the
impotent poor. Access to community aid for the 'able-bodied' poor was in the
main denied. Mencher (1976), after Maine (1906), defines status and its
opposite, contract as those
relationships which are determined essentially by membership in the
group, whether it is the family, the community, society as a whole,
or any particular institution of society, such as a religious or
commercial organisation. In a status society, rights and
responsibilities are inherent in the relationship of the individual
to the social unit. The term contract refers to those relationships
which are specifically and purposefully entered into, and the rights
and responsibilities are determined by their acceptance in free
exchange. (Mencher, 1976:46)
The Poor Law embodied the philosophical and legal principles of contract in
relation to all those deemed capable of supporting themselves. It was an
abrupt transition to the principles of social contract, to the principle of
eligibility based on individual circumstances, and to the formal definition
of social rights and obligations by the means of extending and widening
Common Law principles, and through the introduction of new Acts of
Parliament. Principles of contract, therefore, began to assume formal
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statutory priority over other traditional principles of status after that
time. The legislation ultimately introduced the rather draconian form of
liberalism which was popularised by the novels of Charles Dickens and
characterised by severe social dislocation, gross social inequities, and an
interpretation of the rights and obligations of employers which resulted in
few employment benefits being extended to employees. Among those only
partially given was workers' compensation.
Up to 1834 the poor law system had showed many deviations from the rigid
emphasis of work and social contract principles. Elizabethan Poor Law, while
not accepting responsibility for the relief of the able-bodied poor, did
empower local parishes to provide work for the employable. This early policy
eventually culminated in the practice of subsidizing wages directly from
local parish sources. Known as the Speenhamland Law (after the village of
its inauguration) this law, actually a jUdicial convention, was designed as a
method of social assistance for the unemployed and needy. It also had the
practice of restricting migration from the socially ravaged rural areas to
the newly emergent industrialism of the cities, aid being restricted as it
was to local parish members (Polyani, 1916:19).
The Speenhamland Law essentially dissolved any distinction between employment
and social assistance, between remuneration for work and remuneration based
solely on status. The effect of the Speenhamland Law was so great that freemarket principles were subsequently re-asserted with the Poor Law Act of
1834. This Act, as mentioned previously, was so draconian that its effects
were subsequently moderated by a plethora of social, political and industrial
Acts which effectively redefined the traditional principles, rights and
obligations of employee, employer and state once again. The effect was to
introduce a measure of balance between the principles of contract and status.
To some extent this redefinition is still present in contemporary social
welfare structures, health and safety legislation, and in the principle of
compensation for work injury-irrespective of faUlt.

•

The provisions of the British Workmens' Compensation Act (1891) did not
however cover all workers, being restricted to those workers engaged in what
were then regarded as being among the more dangerous occupations •
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The· Act of 1897 applied only to employment in railways, factories,
mines, quarries, engineering works and any building exceeding 30
feet in height which was being constructed, repaired or demolished
by means of scaffolding or machinery. It excluded domestic
servants, clerks, common or agricultural labourers and sailors.
Together with previous legislation, it was estimated to cover about
7.25 million workers, or (on 1901 figures) less than half of the
labour force (Brown 1982:6).
The 1897 Act was designed to cope with some of the deficiencies of the
earlier Employer's Liability Act of 1880 which had not addressed the problem
of payment for industrial injury adequately. In so doing it was an attempt
to introduce a more efficient means of dealing with the increasingly
prevalent social and political unrest associated with industrial accidents
(Hanes, 1968).
Traditionally, employers had resorted to a variety of defences such as
acquiescence, contributory negligence, and common employment. All of which
had the effect of reducing the direct liability of employers to provide
compensation and conversely effectively increased the proportion of blame or
negligence attributable to an employee. These defences, when given a
sympathetic interpretation by the courts, could all but erode any injured
employee's claim to damages. Two major purposes of the Act were to give more
rights to the employee and to limit the occurrence of these forms of defence
(Ison, 1967:7;

Weinstein, 1967:157).

These and other rulings made actions for compensation very difficult. It was
only after protracted parliamentary debate and representation by the trade
union movement that laws were passed to offset these effects of the judicial
interpretation of eXisting common law. These laws, including the Employer'S
Liability Act of 1880 and the Workmen's Compensation Act of 1897, represent
early versions of workers' compensation statutes.
One basic distinction between the principle of compensation for injury under
the Act and that which existed before was that compensation, or more
accurately, payment for injury, was no longer dependent on employees being
able to recover damases (through proof of negl1aence on the part of the
employer at common law). Rather it now existed as the provision of payment
in the form of coapensation irrespective of negligence, for certain work-

..
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related injuries, in a limited number of occupations. The amount received as
compensation, whilst more readily aVailable, was generally not intended to be
as great as that which may have been obtained previously through common-law
based actions. The Act attempted to redefine by statute the provisions of
the earlier 'Factories and Shops' legislation, the Masters and Servants Act,
and also the Employers Liability Act, 1880, and in so doing to introduce a
viable alternative to common law actions.

..

While contemporary workers' compensation legislation provides coverage tor
most categories ot worker, the legislation ot the 19th century was initially
very limited. The British Workmen's Compensation Act, 1897, was specifically
designed to be an
exceptional and liberalising law in that it excepted workers who
tell within it trom the then existing law and imposed on employers
liabilities (and conferred corresponding rights on workers) which
did not previously exist. (Hill and Bingeman, 1981:1)

luatralJian lclaptatloDS

•

The development ot Australian labour relations legislation has largely
retlected the pattern of British reform. The earliest specific Australian
workers· compensation legislation was enacted in Western Australia in 1902.
By 1914 all States and the Commonwealth (for Commonwealth Government
employees) had tollowed suit, although, in Tasmania at least, the principle
of ca.pulsorJ insurance tor workers' compensation was not introduced until
1927 (La. lef'o... ee-1ss1on of Ta-ania, 1986: 17).

Extent of Coyerqe:

Who Is an Ellployee?

The question as to who is actually considered to be an employee is central to
any discussion of compensation, either at common law or when deciding the
jurisdiction ot workers' compensation statutes. Coverage ot workers'
compensation statutes has been amended in two general ways.

,.
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First, by extending the initially restrictive provisions of early Acts in
order to cover a greater proportion of the labour force, the initial
provisions of the 1897 British A~ were restricted to 'about half of the
labour force' (Brown 1982:6). This situation was altered by the passage of
the 1906 Workmens' Compensation Act which extended coverage to the majority
of employees (Bartrip 1985:497). In Australia, the Tasmanian Act of 1927 was
similarly enhanced in that it introduced a principle of compulsory insurance
which formally obliged employers to provide insurance (Law Reform Commission
of Tasmania 1986:17).
The second manner in which the jurisdiction of Workers' Compensation Acts has
been extended is the successive amendment of the Acts in order to deem some
independent contractors, and others whose employment status is otherwise
unclear, to be workers under the Act. In Victoria, for example, the Accident
Compensation Act of 1985 removed the statutory exclusion of outworkers from
the definition under section 3(1) of the preceding Workers' Compensation Act
1958 and is also intended to prevent schemes which attempt to avoid the
creation of formal employer-employee relationships in order to 'relieve the
employer of his/her proper responsibilities under the Workers' Compensation
Act and other legislation' (Victoria, Workers' Compensation Reform 1984:6668). Part 1 of the Victorian 1985 Act therefore contains several sections
which relate specifically to the coverage of some forms of contractual
employment.
Commenting on the gradual extension of the compensation jurisdiction of
workers' compensation statutes in Victoria, Hill and Bingeman note
Historically the Workmen's Compensation Act included only workers
under a contract of service. The tests were narrow. In reality
many persons who were essentially "workers" were excluded. The Act
has been successively amended to deem particular independent
contractors "workers". Into which category the contract falls still
calls for careful consideration in borderline cases. The courts
have said that in all such cases the character of the contract
between the parties must be gathered as a matter of reasonable
inference from their conduct and from all the surrounding
circumstances. A document which embodies the contract is not
necessarily conclusive; the real relationship between the parties
must be gathered. Contractual devices aimed at avoiding the
liability for compensation to a person who is really a worker and
covered by the Act run into difficulties. The courts will look at
the real substance of the matter deduced from the document, the

~
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conduct ot the parties and the surrounding circumstances. A
document and its proper construction may tip the balance where there
is uncertainty as to the nature of the contract. In A.M.P. Society
Y. Cbaplln and anon. 1 h where clause 3 of a written agreement between
the A.M.P. Society and an alleged employee provided -the
relationship between the Society and (the respondent to the appeal)
is that of Principal and Agent and not Master and Servant", the
Privy Council held that the possession by an alleged employer of the
power to control the manner of doing the work was a very important
indication of a contract of service, perhaps the most important of
such indicia and Clause 3 of the agreement could not receive effect
according to its terms if they contradicted the effect of the
agreement as a whole. However, if the relationship of the parties
was ambiguous and capable of being either service or agency, then
the parties would remove the ambiguity by the agreement itself which
they made with one another. Where there was no reason to think that
the clause was a sham, or that it was not a genuine statement of the
parties' intentions it must be given its proper weight in relation
to other clauses in the agreement. The Privy Council held that in
the factual and documentary position the particular contract was not
a contract of service.
Though payment by a periodical wage or salary is the common
consideration for a contract of service such a method of payment is
by no means essential. A commission agent may be working under a
contract of service, as may a person paid by the job (cf. Molinaro
Y. Ioblnson, supra) or paid for a few hours or less or by the piece.
A clergyman may be a worker as may a student teacher. A working
director of a one man company has been held to be a worker (Lee Y.
Lee's Air P8I"II1ng Ltd. ); a person whose remuneration is by a
share in profits may bJ5a worker. The consideration may be other
than monetary (see Carbis Y. Bounoeball pty. Ltd. 16'. (1981: 12-13) •
14. (1978) 18 A.L.R. 385.
15. [1961] A.C. 12.
16. [1972] V.R. 211 AT 215, 216.
The general effect of the above has been to redefine the common law concept
of Master and Servant embodied in contract of service principles through the
process of gradual legislative encroachment upon the common law, and thereby
to extend the range of employment practices covered by workers' compensation
legislation.
In some instances, statutes have replaced common law entirely.
this trend, Miller notes

..
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Nowadays, of all the countries where there are compensation schemes
for employment injuries, more than two thirds have established
public social insurance schemes; in the remainder the employer's
absolute liability is not transferred and in some countries [they
are] required to insure [themselves] against liability with a
private company in respect of all or part of [the] workforce. The
two systems may even be found to coexist in some developing
countries where the so~ial insurance scheme does not yet cover the
entire territory or all undertakings. (1985:194)
The evolution of workers' compensation legislation, itself much associated
with the development of contemporary labour relations legislation (that is
the processes by which the rights and obligations of employers, employees and
the State are defined) therefore appears to be linked to the development of
social welfare infrastructures. Countries with comprehensive social
insurance infrastructures also appear to provide for the systematic
integration of workers' compensation and income support for work related
disability as part of these structures, to a greater degree than has been the
case in Australia (Brown,1982; Haveman et al,1984).
Common law has not been entirely superseded and the employer/employee
relationship still finds its expression in part in a common law determination
of relative autonomy on the part on the worker and similarly the amount of
redress the worker has vis-a-vis the employer.Tubbs (1982) argues that those
basic common law precepts of labour relations which embody control of labour
and labour power are analogous to the legal possession of any other form of
property and, subject to statutory intervention, labour relations are treated
accordingly by legal processes •
••• at common law the question of whether a person is an employee or
independent contractor is in part determined by the extent of the
control the employer has over the person doing the work. (Tubbs,
1982:22)
The more complete is control over the manner of execution of the work, the
more it is a contract of employment and the purchase of abstract labour power
rather than a contract for employment (See TNC, 1985:9,94).
Labour relations are characterised not just by the exchange of the different
products of the productive process, but also by the purchase and sale of the
employee's potential ability to work, or 'labour power', as distinct from the
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formal process of labour. As such, labour power is also a commodity, the
purchaser is the employer, the seller is the labourer.
The price of labour power, largely independent of value, is termed
the wage. As a commodity, labour power is unique in that apart from
its own use value (a factor common to all commodities) it is also
the vehicle whereby commodities (other use values) are created.
Labour-power, the creator of specific use-values in commodity form
and hence the creator of value, is the commodity that must be boUght
by the employer who, in turn, rather than the employee or the
producer, owns and sells the produced use-values as commodities.
(Fine, 1982:23-24)
It is the potential for creating value through production, or labour power,
which is exchanged and which is the subject of control in employment
relations. The fact that it is the exchange of an abstract power or potential
quality of labour indicates that employment relations are chiefly
characterised by control over the ability to exercise labour power or 'the
particular organisation of tasks'.
Historically employment relations involved the organisation of labour in
small work places with personal contact between employer and worker, and in
which the employer was often the owner of a company. In nineteenth century
and contemporary capitalist labour relations the actual physical
relationships between people, that is employment and social relations, have
become abstraoted to the point whereby personal liabilities are no longer the
obvious province of property relations between individuals. The employer is
often a eorporation, the actual ownership of which can at times be almost
impossible to determine. On the other hand, labour is represented at the
national level by organised institutions and both parties are subject to
state legislative intervention to varying degree.

..

This vagmeness as to who may actually be an employer and therefore liable for
compensation in the event of injury makes the application of occupational
health and safety legislation very difficult without the existence of
specific clauses which cover the contingencies which different industries and
variable employment practices oan prodQce. This sort of problem is
particularly evident in industries which utilise a highly decentralised
system of production (perhaps with a significant proportion of the work
actually done 'off premises'as occurs often in clothing manufacturing
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industries) in which there may be an apparent hierarchy of several persons
who could potentially be classed as the employer • Without such a versatility
the actual preventative status of state intervention in the area of health
and safety and the relevance of deeming provisions in compensation
legislation would appear to be limited. The net effect of legislation without
these sorts of controls is dubious, particularly in the context of
contemporary labour markets where the status of the modern corporation is
often that of a 'legal chameleon' (Tubbs:1982) and employment relations are
often clouded by the use of franchise arrangements, quasi-contracting and
self-employment practices (TNC,1985).
The evolution of state regUlation and intervention in the labour process has
lead to what Burawoy(1983) describes as the development of a
distinction between the labor process conceived of as a particular
organisation of tasks and [those] political apparatuses of
production conceived of as its mode of regulation. (1983:589)
This control facet of employment relations indicates that while the State
apparatus has assumed control of some of the social relations of production,
employment relations still largely reflect traditional aspects of control
which presumably find their origins in feudal property law. Tubbs notes
At common law whether a person is in possession of some particular
item of property is said to be determined by the extent of power and
control they are able to show they exercise over property to the
exclusion of others •••• It is significant that, as in a bailment, if
by agreement an employer vests by further hire the labouring
properties of the worker to another party so that the party has
complete control and use of the worker, then the other party becomes
at common law the new employer. The rules used to determine custody
and possession of property and thus liability find a strikingly
faithful reflection in the rules used to define the extent of an
employer's liability in relation to their employees. (Tubbs,
1982:22)
This distinction is important because it implies that even though many of the
social aspects of employment relations have been extended and partly
introduced to State regulation and control, the fundamental nature of the
employer-employee relationship has been largely unaffected.
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The employment relations and benetits which have accrued to employees since
the mid 19th century represent a moditication and expansion 01' the original
limited contractual relations introduced in the 1834 Poor Law legislation and
theretore an erosion 01' the initially rigid status-contract distinction.
Just as employment relations, tor example, occupational health and satety
legislation, workers' compensation, and associated ancillary benetits, have
introduced a measure 01' reciprocity in employment relations, these
developments have perhaps been partially ottset by the constant redetinition
01' employer's identity. The ettect has been to largely maintain control over
employees whilst enabling some employers to avoid the obligations 01' the
legislation by means of the development of particular corporate
administrative structures which give the appearance 01' decentralised or selt
control.
In this context, while the traditional property relations between individuals
- employer and employee - have become obscured by State regulation and
intervention in relation to contemporary wages and employment practices, one
aspect 01' which is workers' compensation, the essence 01' employment
relations, that is property relations, remains unchanged. While there is a
certain measure 01' employee redress in these structures, control over labour
and labour power remains with employers. This control is reflected in the
notion 01' the contract 01' service and in the context 01' deeming provisions.
Redetinition 01' employment relations is to some extent an attempt to retain
the principle 01' control yet to remove the obligation 01' contract 01'
service. One of the central points in any evaluative stUdy 01' workers'
compensation structures would involve an assessment of the extent to which
the traditional common law/property law principles 01' wage labour relations
have been altered by statute and to what extent they still apply.

Workers ee.pensation and the Soci.al Veltare S)'stela
The statutory workers' compensation schemes which were enacted in Australia
in all States in the tirst decade and a halt 01' this century attempted to
simplity and extend access to workers' compensation by means 01' reqUiring
employers to undertake compensation insurance. It was hoped that statutory
schemes would obviate the necessity to undertake common-law actions tor each
and every compensation claim. Australian schemes remained very similar to
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their Britis~ antecedent until 1946 whereupon Britain embarked on a process
of major reform which continued until the mid 1970s (Brown, 1982:124). As a
result of recommendations made by Beveridge and others before him, the postwar British workers' compensation scheme became increasingly integrated into
the general social welfare system.
In Australia, however, compensation for work-injury has never been
incorporated into the broader parameters of the national social welfare
system in either the British or the New Zealand manner. The chief
responsibility for providing income support for the work-injured and to some
extent responsibility for the maintenance of the health and welfare of the
general population has rested with a cartel of employers, insurers, medicolegal specialists and relevant government institutions. Management of workinjury has remained only as an indirect component of the social
welfare/social wage infrastructure.
In some Australian states, for example Victoria, the Northern Territory,
South Australia and New South Wales, the limitations associated with these
traditional schemes have been recognised and the respective legislatures are
considering statutory reforms. In this climate of reform the revised
Victorian system is increasingly perceived as offering at least a basic model
to follow.
Under a general process of statutory reform common law applications are being
reduced and in Victoria private insurers are being incorporated into a
centrally administered fund. The desired effect of this trend away from
judicial/adversary to administrative compensation system is an intended
reduction of restitution oriented benefits obtained partly in conjunction
with recourse, or threat of recourse, to common-law, and their replacement
with integrated post-accident financial, medical and rehabilitative support
services.
However, there does not seem to be any indication that the issue of workers'
compensation is being considered in a wider framework which might allow for
systematic integration of accident compensation schemes on a national basis
or their integration with the present general social security/social welfare
system.
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CB1PTER 3:

STATISTICAL DATA OF WOB-RELATED DJURIBS

Iaportance ot Statistics

Work-injury statistics are of central importance to the development of
relevant accident compensation systems. While compensation mechanisms
operate within the parameters of work-injury as defined by the available
statistical information, it does not follow that present work-injury
statistics in Australia adequately represent the dimensions of that problem.
Inconsistencies in data collection amongst the various States and Territories
mean that anything but the most basic comparative analysis of data on a
national basis is a difficult, if not impossible, task. Poor
conceptualisation of the dimensions of work injury has resulted in a
statistically unreliable data base which makes any meaningful understanding
of the risks associated with specific occupations difficult.
Poor data, in turn, hinder the development of relevant accident prevention
policies. Accurate work-injury statistics would allow for a better
understanding of the sorts of contributing factors involved in accident and
illness causation; for example, factors which may be peculiar to a specific
region, locality, or workplace, work practice, or ethnic or gender specific
influences, to name a few.
Work-injury data are not only useful from the point of view of compiling an
accurate record of injury and for managing compensation schemes. They are
also central to the effective management, treatment and prevention of work
related injuries; to the development of occupational health and safety
policies and to industrial relations generally. If little is known about the
nature, extent, severity and duration of injuries, then it is difficult to
gain any indication of the degree of economic, social and personal costs
associated with them. These and other limitations have critical implications
for the development of planning and policy oriented to work-related accidents
or illnesses. Only through the collection of information that is relevant to
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the process of development of accident prevention can positive improvements
in the safety of workplaces be achieved.
Most of the remarks made in the literature in the context of work-injury data
are fairly disparaging and the paragraphs above represent a cross section of
these concerns which appear to be at least as old as occupational health and
safety legislation itself (See Bartrip and Burman, 1983:37-46).
The Report of the National Committee of Inquiry into Compensation and
Rehabilitation in Australia (the Woodhouse Report) noted that
eXisting data in Australia falls short of meeting the most modest
tests of adequacy. We are not the first to mention that uniform
data reporting, collection and processing procedures for states and
territories is a high priority. (1974, Vol. 1:210)
While the collections for individual States may in certain respects present
those

figures which are available in a detailed manner

many of the problems

referred to in the Woodhouse Report appear to remain current. In 1985, for
example, the then National Occupational Health and Safety Commission (NOHSC),
since re-named as Vorksafe Australia, noted that
At the present time, Australia lacks comprehensive, comparable,
reliable and timely statistics on occupational injury and disease
experience. These often criticised data inadequacies have serious
implications for the effective development and monitoring of
occupational health and safety policies and programs. Currently, it
is not even possible to obtain accurate statistics on the total
number of deaths due to occupational injury and disease or the cost
of occupational injury and disease. (1985:1)
The quality of work-injury statistics available in Victoria was so bad at one
point that in 1980 the Deputy Commonwealth Statistician stopped their
publication for the years 1977/78 onwards until a review was undertaken.

He

wrote
In the case of industrial accidents statistics, the investigations
have shown that, due to reporting practices adopted by some
insurance companies, there has for some time been under reporting of
cases which should have been included in the statistics, and that
the degree of under reporting might have fluctuated from year to
year. The statistics therefore do not provide an accurate count of
the total number of cases which are either fatal or involve a period

~
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of incapacity of one week or more. Nor do they accurately measure
year to year trends in these totals. Because of this, the
statistics are not of sufficiently high quality to be published by
the Australian Bureau of Statistics. In addition, the
investigations have shown that workers compensation statistics have
suffered from reporting and other difficulties and are also not of
the standard required for publication. (ABS 1980 File Reference
No.79/207)
Accurate statistical information forms the basis of many public information
programs. In the case of motor vehicle accidents, for example, statistics
are commonly presented to the public with the aim of focussing attention on
this area and possibly to influence a reduction of this sort of accident.
This apparent concern for prevention of accidental injury would appear not to
have been extended to work-related injuries and until the actual nature and
extent of these injuries is systematically enumerated is unlikely to do so.
Public discussion about the cost of work injury to the community, that is,
the cost of assisting the injured and of reduced productivity, the cost to
individuals and their dependants in terms of lost abilities and income is
necessarily limited by incomplete statistical information, as it is also by
the dearth of research undertaken into injury causation. Accident prevention
strategies are in turn similarly affected (Triggs, Meehan and Coleman,
1983:16).
Comparative work-injury statistics are essentially an indicator of the
relative effectiveness of different accident prevention strategies and should
be a key element in policy formUlation, planning, and for the targeting of
inadequate preventative and inspectorate resources. As the Robens Report
pointed out
••• the resources of the inspectorates must be used selectively.
They should be concentrated on priorities and problems that have
been identified through the systematic assessment of all available
data. (in Creighton and Gunningham, 1985:14)
This statement is revealing on two accounts: firstly, because it illustrates
the basic role work-injury data can play in defining the parameters of
occupational health and safety issues; and also in the development of
effective preventative strategies. Apart from simply chronicling frequencies
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and patterns .of injury, the systematic collection of data has the potential
to allow for the comparative analysis of production techniques in individual
workplaces and industry sectors, and even for international comparisons of
health and safety policies. (see Navarro, 1983; and Chapter 6 of this
report)
Work injury statistics are important in the area of industrial relations
generally, and the implementation of preventative strategies can potentially
have a dramatic effect on workplaces by instigating the renegotiation of
working conditions and the modification of production techniques. In part
the potential for work-injury statistics to be utilised in this dynamic
fashion is realised in the processes of debate and negotiation in industrial
relations arenas. Properly co-ordinated work-injury statistics are therefore
not only the basis of good occupational health and safety strategies but also
related to those aspects of industrial relations which are associated with
occupational health and safety (Creighton and Gunningham, eds, 1985:3-54.)
Availability ot Statistica
In 1985 the National Occupational Health and Safety Commission noted that
the most comprehensive statistics of occupational injury and disease
presently available in Australia are the annual statistics of
"industrial accidents" compiled and published by the State offices
of the Australian Bureau of Statistics (ABS). (In New South Wales,
the State Compensation Board of New South Wales publishes the data
compiled by the ABS). (1985:9)
In most States the three major sources which contribute data to ABS
statistical compilations are insurance companies, self insuring employers and
State government departments. The other major data source relates to the
information compiled by the Commonwealth Office of the Commissioner for
Employees Compensation and refers to the 500,000 or so people presently in
Commonwealth Government employment. (Annual Report ot the Commissioner tor
~loyee's eo.pensation 198'-85:3).
As mentioned earlier, the statistics compiled from the majority of these
sources are inconsistent, inaccurate, and unreliable for a variety of
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reasons. related to lack of adequate controls on reporting and inconsistent
collection requirements.
The ACTU publication, A ee-entary on Industrial Aocident Statistios in
Australia (ACTU 1981) identifies three interrelated factors, each of which it
considers has 'impeded adequate collation and coverage'. These are:
legislative limitations placed on accessing data, inconsistencies in the
collection of data, and the under-resourcing of data collection agencies.
All three factors act collectively to undermine the quality and accuracy of
compilations in two important areas: data reporting and data collection
(1981:9).
In addition the ACTU listed the following specific shortcomings:
•••• the classifications used in the presentation of statistical
material are often too broad. This makes it particularly difficult
to identify problems within industries and occupations.
The absence of relative measures such as incidence, severity or
frequency rates prevents comparison between different categories and
groups.
There is a lack of information on the injured worker such as work
experience, age, cultural background, and time on the job.
There is insufficient data on the long term effects of accidents
such as the degree and length of disability. (1981:54-55)
A quick glance at the Explanatory Notes which precede the data in the annual
tables of statistics for each State over a ten year period, reveals some of
these inconsistencies alluded to above.
In Tasmania, for example, in its 1977/78 publication of accident data the ABS
states that inter-year comparisons of statistics may not be valid,
••••• it is considered that coverage is deficient to a degree
largely because of the recording systems in use in some insurance
offices. It is likely that the extent of this deficiency varies
from year to year and caution should be used in drawing any
conclusions regarding the trends in statistics over time. (ABS 1978;
Ca t. No. 6103. 6:1)
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The 'recording systems' referred to above at that time in Tasmania and
several other States relied on figures being forwarded on a 'claims
finalised' basis rather than on an 'accidents occurring' basis. The former
method is considered deficient in that the number of cases reported does not
represent the number of accidents occurring because:
a) accidents may have occurred in the year in which the claim was
finalised or during some other year
b)

the methods used by insurers for determining claims vary greatly

c) in many instances there exists a considerable time-lag between the
finalisation of claims and the completion of reports. (ABS, 1977; Cat.
No. 6103.6:1)
Partly in response to this problem the basis of reporting claims to the ABS
was altered from 'claims finalised' to an 'accidents occurring basis'. The
ABS notes however that
the statistics in this bulletin [1983-84] have been compiled from
claims for accidents occurring during 1983-84. Prior to 1977-78
statistics were compiled on a 'cases finalised' basis. Figures
prior to 1977-78 are therefore not strictly comparable with later
years. (1984:1, Cat. No. 6301.6)
Several States used to rely on data forwarded on a 'claims finalised' basis,
but all have since changed to an 'accidents occurring' or 'claims submitted'
basis, with consequences for internal consistency similar to those mentioned
above.
Interstate comparisons of work-injury data are further complicated by
variation in the categories or 'industry classifications' used by individual
States when reporting injuries, New South Wales in particular. For example,
while most States have elected to present data according to the Australian
Standard Industry Classification, New South Wales has elected to apply a
variant of this classification. As a result, the work-injury data which
relate to the New South Wales labour force,or some 34 per cent of the total
Australian labour force as at July 1986 (ABS Cat. No. 6203.0:17, Table 4),

•

41

are not strictly comparable with those of the rest of the Australian labour
force. Nor unfortunately are the New South Wales work-injury data strictly
comparable with labour force data generally. The New South Wales office of
the ABS is presently undertaking a review of the New South Wales data base in
the light of these and other limitations associated with the data.
,.
It is very difficult to analyse trends in the work-injury data with respect
to changes in the labour force, changes in the size and composition of
manufacturing establishments and/or enterprises or changes in the growth of
part-time occupations relative to full time occupations with the data as
they exist in their present form. All of these changes may have influences on
accident rates and the incidence of diseases and illnesses.
A good summary of the present condition of the Australian data is contained
in chapters two and three of the NOHSC publication, Occupationa1 IDjurJ' and
Disease Statistics: Proposals for Him... Data Set. (1985). Chapter two
contains an overview of current initiatives being implemented with the aim of
imprOVing and standardising current data collection while chapter three
prOVides a good overview and evaluation of the current collection practices
in each State and Territory and also for Commonwealth employees (Selections
of these chapters are reproduced as Appendices 3.1 and 3.2). A more detailed
discussion of the specific problems with current workers' compensation data
collections appears in the same publication as Appendix F (included here as
Appendix 3.3).
As the title of this particular paper compiled by the NORSC Statistical
Standards Committee suggests, it represents an attempt to initiate the
development of a comprehensive set of statistical standards for the
recording, reporting, classification and presentation of
occupational health and safety information (1985:vii)
To reiterate, one of the main problems which exists in the area of the
workers' compensation data is associated with that method of data reporting
which requires employers to report injuries to insurers who in turn report to
the ABS. For example, employers as premium payers may have a vested interest
in reducing the number of claims made, or in reducing the apparent severity
of injuries by pressing for the early return of an injured employee in order
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to contain claims and hence premium costs.

The practice of introducing self

employed or contract status to employees may also be used to facilitate a
reduction in premium obligations, legally or otherwise by placing people
outside the jurisdiction of compensation legislation.

Such practice not only

removes a cost from employers but also tends to affect reported injury rates
as data for the self employed is not generally incorporated in statistical
collections.
Specific problems associated with data collection mean that large numbers of
injuries are not recorded because of differences in State eligibility
requirements based on the period for which the worker is incapable for work.
In Queensland, for example, the data include compensation claims where death,
permanent injury or temporary disability with a minimum time loss of one day
or shift has occurred.

Victorian data on the other hand only include those

claims where time lost from work is one week or more (see Appendix 3.3 for
more details).

Inadequacy or Data

Appendix 3.1 presents some extracts from the time series injury data for the
six States and for the Commonwealth government employees compensation scheme
(CCGE). Some interpretation of the statistics is presented below although
readers are reminded of the poor comparative quality of the data generally.
Illness and disease figures are excluded from these figures where possible.
The figures have been disaggregated for males and females. It appears as
though there are conflicting trends in the percentage change in number of
cases for these two categories between 1976 and 1984 and that female
employees are at variance with the possible overall trend towards a reduction
in the number of industrial accidents reported. This overall reduction could
simply be a statistical artifact of several interacting variables. For
example it is possible that the reduction in accident rates simply reflects a
decline in full-time employment relative to part-time employment amongst
males rather than an overall reduction in 'accident rates' or any improvement
in safety. Or, the decline could be related to the general declines in
employment in areas which typically have a higher risk factor than other
areas; for example, heavy engineering and manUfacturing.
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TAIlLB 3.1: DIIIJS'l'IIAL AOCIIlIII'l'S~' CDIPIlIISAnCII CASIlS g SIlLIC'I'ID YBAIS 1976. 1980. 1984:
IUIBIlII (W CASIlS PII 'l'IIUWID IItI'LOII!S AT STAT.I LEVIL. AID g aJIDMlALtB J!IIPLOYEI!S.

1976

I

M..bar
of ca..a
year
ended
30 June

labour
force"
se 'at
Hay
'('000)

n per
1000
persons
employed

Muabar
of cases
year
ended
30 June

labour
force
as at
Hay
( '000)

n per
1000
persons
_ployed

Millibar
of cases
year
ended
30 June

iabour
force
ss st
Hay
( '000)

n per
1000
persons
_ployed

111,417
19,646
131,063

1,362.3
718.7
2,081.0

81.8
27.3
63.0

112,949
20,512
133,461

1,411.1
798.6
2,209.7

80.0
25.7
60.4

90,191
21.415
111,606

1,396.1
856.6
2,248.2

64.8
25.0
49.6

..les
f_les
persons

n.s.

1,038.4
557.7
1,596.1

n.a.

n.a.

1,065.4
623.3
1,668.6

n.a.

30,120
10,337
40,457

1,078.2
650.4
1,728.6

27.9
15.9
23.4

..les
f_les
persons

n.a.

550.8
261.8
812.6

n.a.

59,266
8,266
67,532

596.0
319.5
915.5

99.4
25.9
73.8

48,494
8,450
56,644

646.0
377.0
1,023.0

74.6
22.4
55.4

Scheme/State

N.S.W.

1984

1980

..lea
f_les
persons

a-ae 1976-1984

nuaber of cases for
year ended 30 June
- 19.0

+ 9.0
- 14.8

VIC

QLD

n.a.

- 16.0 ] (1)

+ 18.4 ]

- 12.2 ]
~

W

8,911
2,350
11,261

346.4
212.7
559.2

25.7
11.0
20.1

- 43.5
- 11.6
- 38.9

354.2 - -' 71.1
198.4
16.3
51.4
552.6

n.a.

372.6
227.0
599.5

n.a.

+ 33.7
+ 0.4

9,018
842
9,860

111.9
59.1
171.0

80.1
14.2
57.7

7,502
1.286
8,788

108.6
61.1
169.6

69.1
21.0
51.8

-

31,350

515.1

60.9 (4)

36,731

541.2

67.9

+ 20.1

S.A.

..les
f_les
persons

352.9
194.5
547.4

44.7
13.7
33.7

11,055
2,220
13,275

347.9
201.3
549.1

W.A.

_les
f_les
persons

33,.3
177.8
511.2

85.4
15.6
61.1

25,197
3,234
28,431

_lea
f_les
persons

112.5
55.2
167.7

79.0
14.1
57.6

454.6

67.1 (4)

TAS

* CCGE

..les
f_les
persons

~:

-~:

30,507

31.8
11.0
24.2

State Compensation Board Workers COapensstion Statiatics : New South Wales
ABS Industrial Accidents 1975-76, 1979, 1980, 1984-84. Catalogue Nos. 6103.2 - 6103.6
ADS The Labour Force (Hay Figures) 1976, 1980, 1984.
* Annual Report of the COaieaioner for Paployees .co.penaatton. 1983-84
(1) 1977-1984
(2) 1976-1981
(3) 1976-1983
(4) figure is an approximation only.

-

1.9] (2')

- 15.6

+ 65.3

9.0

J

(3)
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TABLE 3.2:

MAJOR CAUSE OF INVALIDITY Wlrn ACCIDENT MENTIONED

AS TIlE UNDERLYING CAUSE BY TYPE OF ACCIDENTS

Major Cause of Invalidity
Mental Disorders
Neurotic and Personality
Disorders and Psychoses
Mental Retardation

Accident
at work

Other
Accident

Motor
Unspecified Vehicle
Accident
Accident

Total

*140
*

*
*130

310
*140

430
*200

900
470

Diseases of Nervous System
and Sense Organs
Paralysis of Limbs
Epilepsy
Other diseases of Central
Nervous System
Blindness and low vision

*160
*

400
*

410
*200

970
*180

1940
400

*
*110

*
*90

*
*90

*
*90

*70
380

Loss of Limb(s)

*200

*

*160

*220

610

Diseases of Musculoskeletal
System and Connective Tissue
Arthropathies
Dorsopathies
Other conditions

*160
2840
320

*90
770
*180

*250
1490
*270

340
880
*220

850
5990
990

*130

*110

560

790

1580

*230

*130

290

*230

880

*220
560

*230
~~180

650
580

790
320

Other Diseases

*140

*70

*70

*160

1890
1640
450

Total Major Causes of
Invalidity caused by
Accidents
Per cent

5240
27.5

2470
13.0

5490
28.8

5850
30.7

19050
100

Cases coded to ICD XVIII ie
Injuries/Poisonings:
Fracture of Skull, Brain
injury and late effects of
such injuries excluding
paralysis
Fracture of Vertebral
column, spinal cord injury
and late effects of such
injuries excluding
paralysis
Fracture of limbs including
late effects
Other injuries

Source:

Department of Social Security (1981) Survey of Invalid Pensioners.
October 1979 page 58 2nd Edition, Research Paper No.10.
* Subject to standard error in the range of 25% - 50%

..
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TABLE 3.3:

RECIPIENTS OF INVALID PENSIONS, 1975-1985

ESTIMATED AGE DISTRIBm'ION AS AT 30 JUNE

•

n

1985

1980

1975

Age Group (years)

%

n

%

n

%

Men

16
20
30
40
50
60
65

+

19
29
39
49
59
64

Total

2.2
7.3
10.4

3.3
9.1
8.6
14.8
28.2
30.0
6.0

4,420
12,180
15,510

102,820

100.0

158,350

100.0

188,713

100.0

3,050
8,650
7,870
13,570
29,310
3,510

4.6
13.1
11.9
20.6
44.4
5.3

3,520
10,010
10,390
15,720
29,620
1,630

5.0
14.1
14.7
22.2
41.8
2.3

3,246
10,485
12,294
16,935
26,429
1,060

4.6
14.5
17.4
24.0
37.5
1.5

65,960

100.0

70,890

100.0

70,449

100.0

23,930
55,370
42,800
4,140

2.8
7.7
9.8
15.1

4,163

3,380
9,400
8,850
15,190
29,010
30,800
6,190

35.0
27.0
2.6

13,806
19,591
29,547
68,814
49,766
3,026

15.5
36.5
26.4
1.6

Women

16
20
30
40
50
60

+

19
29
39
49
59

Total

Source:

..

Department of Social Security (1986) Ten Year Statistical Summary 1975 to
1985, Canberra, DSS

46 -..
TABLE 3.4: RECIPIENTS OF SICKNESS BENEFITS 1977-1985
ESTIMATED AGE DISTRIBUTION AS AT 30 JUNE -PERSONS

Sickness Benefits Granted
During Year
Men

;

1977
n
117,768

Women

30,740

Persons

148,508

Recipients at 30 June

n

1980
%

79.3
20.7
100

n
105,900
36,200
142,100

%

n

1985
%

n

74.5

n.a.

25.5

n.a.

100

141,277
%

n

%

100
%

Persons
Under 18

1,244

3.7

11,456

3.7

1,386

2.2

18 - 20

2,589

7.7

3,464

8.8

4,221

6.7

21 - 24

2,858

4,251

10.8

25 - 44

12,710

8.5
37.8

40.6

11.0
43.4

45 - 54

8,406

25.0

15;981
8,463

6,930
27,344

21.5

12,979

20.6

55 + years

5,817

17.3

5,747

14.6

10,144

16.1

Total

33,625*

Source:

100

39,361* 100

63,004

100

Department of Social Security (1986) Ten Year Statistical Summary 1975 to
1985, Canberra DSS

*

aggregates of individual subtotals do not equal column totals due to
rounding of percentages.

.
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TABLE 3.5:

HANDICAPPED PERSONS WHOSE PRIMARY OONDITION WAS CAUSED BY
AN ACCIDENT:

PLACE WHERE ACCIDENT OCCURRED.

AUSTRALIA (Full Estimate)

Place of Occurrence
Accident at work
Accident at School, College,
University

N

67 492(1)

33.48

3 217

1.60

Accident at Home

30 257

15.01

Street, Road or Highway accident

72 831

36.12

Accident at Sport

9 957
17 832

4.94

Other accident
Total

201 586

Source:

8.85
100

ABS (1981) Handicapped Persons Survey Australia 1981
Cat. No. 4343.0

(1) Includes 478 persons in institutions

•

%
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TABLE 3.6:

HANDICAPPED PERSONS IN HOUSEHOLDS WHOSE PRIMARY CONDITION WAS
CAUSED BY AN ACCIDENT AT WORK:

SOURCE OF INCOME

AUSTRALIA (Full Estimate)

Source of Income
None

N

%

1 931

2.9

35 388

54.0

2 655

4.0

Investment, Rents, Dividends,
Interest, Royalties.

11 592

17.3

Workers Compensation

10 632

15.9

Unemployment Benefits

2 045

3.1

Invalid Pension

15 794

23.6

Other Pensions, Benefits and
Allowances

29 236

43.7

Other Regular Income

2 655

4.0

No information

2 067

3.1

Wages, Salaries, Self
Employment.
Superannuation

Total

Source:

67 014

ABS (1981) Handicapped Persons Survey.

100*

Australia 1981.

Cat. No. 4343.0
* the individual percentages aggregate to more than 100
as the categories are not mutually exclusive.

.
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It can be seen from Appendix 3.1 that there was an increase in the number of
cases reported in NSW between 1916 and 1980. Other States appear to have had
steady if not falling rates over this period. Between 1916 and 1984 it
appears as though there has been a net reduction in industrial accidents in
NSW, SA and Tasmania. The CCGE scheme appears to have experienced a
consistent increase in the number of total cases in this period. Between
1918/19 and 1983/84 this increase in number of cases per annum ranges from
five to eight per cent, with the average increase for this period being 6.5
per cent.Generally however few inferences can be drawn from these figures,
for reasons mentioned in the earlier sections of this chapter.
For similar reasons little information about the effects of work injury on
the cc ,"it,:in pneral can be drawn from the injury data as they presently
exist. In addition there appear to be very few statist:ics which relate to
the experiences of the work-injured and to the effects that work injury has
on the life styles of people who are partially or fully disabled, temporarily
or permanently, as the result of a work injury. Likewise there appears to be
little in the way of data which give us any detailed information as to the
degree to which the social security network is utilised as an income support
mechanism for these groups of people.

•

'l

...

There is some information which provides an indication of the manner if not
of the degree to which the social security infrastructure is used as an
income support mechanism for the work-injured. These figures are reproduced
here as Tables 3.2 to 3.6.
Table 3.2 reproduces data from the 1919 survey of Invalid Pensioners
undertaken by the Department of Social Security. This Table indicates that
during the relevant survey period, out of all cases of invalidity attributed
to an accident, some 21.5% of invalid pensioners reported an accident at work
as the major cause of their invalidity. However it is not clear from the
data as it is presented whether those cases of journey injury which both
involved a motor vehicle and were covered by workers' compensation are
included as motor vehicle accidents or as accidents at work. In addition the
survey notes that poor reporting of 'type of accident' on medical reports
produced many ambiguous cases and that such cases were subsequently excluded
from the published data.(1981:51)

50

Table 3.3, which reproduces data from that same Department's 10 Year
Statistical &Dlmary 1915-1985, indicates that for the period 1975 to 1985
there has been a steady increase in the number of Invalid pensions awarded to
males in the age category 50 - 59 years as a proportion of all pensions
allocated during this period. There has been an observable decline in the
proportion awarded in the two age categories 60 - 64 and 65+ respectively.
For women a similar pattern emerges although the sustained increase in
pension uptake as a proportion of the total number of invalid pensions
allocated has occurred in the 40 - 49 years category.
For Sickness Benefits: Table 3.4, indicates that between 1977 and 1985 there
has been an increase in the rate of uptake of this Benefit as a proportion of
all benefits allocated in the two age categories 21 - 24 and 25 - 44
respectively. There also appears to have been a steady decline in the number
of Sickness Benefits awarded as a proportion of all such benefits in the two
age groups 45 - 54 and 55+. The latter category appears not to have had a
consistent change in this respect over the total period however. It is of
interest to note that the apparent decline in the Sickness Benefit uptake
rate coincides fairly well with the pattern of uptake for the Invalid
Pension, although there appears to be very little information to indicate in
what manner, if any, the uptake pattern of the two benefits is related.
There are also little data to indicate those connections, if any exist,
between the occurrence of a work injury and of subsequent application for
Invalid Pensions and Sickness Benefit; or of the previous employment history
of applicants. As a result, it is difficult to make any definite statements
about the apparent relationship which appears to exist between work-injury,
Sickness Benefit application, and classification of inValidity from these
data, other than to say that it would appear that a certain proportion of
those people who are in receipt of invalidity benefits were injured as the
result of an 'accident at work'.
Another national estimate of the scale of employment-related invalidity is
also provided by the 1981 Handicapped Persons Survey, reproduced here as
Table 3.5 and 3.6. Table 3.5 indicates that slightly more than one third of
the total population of persons handicapped by an accident were injured by an

..
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'accident at work', whilst table 3.6 indicates the major sources of income
for the same category of persons •

..

From table 3.6 it is evident that 54 per cent of the sample cited wages,
salaries, and self employment as a source of income. Almost 24 per cent of
handicapped persons whose disability was the result of an injury at work were
in receipt of an invalid pension, or part thereof, at the time of the survey.
Only some 16 per cent were in receipt of workers compensation payments in
association with other income.
As an important qualification it must be noted that no olear indication as to
how each particular source of income is related to others is given, nor is
there an, indication of the nature and extent of overlap which exists between
the respective income categories. As such, the data do not tell us whether
those pe~sons in receipt of social security benefits, invalid pensions
particular~y, had previously received and possibly dissipated a compensatory
payment.
Also, Table 3.6 does not indicate which, if any, of the other forms of income
were derived initially from compensatory payments. Whether for example any
investment income from redemptions is included in the table as a compensatory
payment or as income from investments or rents or any another category. There
is little indication of the proportion of persons in receipt of invalid
pensions who were in private sector rather than Federal public sector
employment.
Collectively, however, Tables 3.2 to 3.6 do indicate a degree of crosssubsidy between the social welfare sector and workers compensation schemes,
although the nature of the relationship is not clear from the available data.
The figures lend weight to those statements which suggest that workers'
compensation networks operate chiefly as short-to-medium-term income support
mechanisms and that the income maintainance provisions of the social welfare
infrastructure subsidise the cost of the long term maintainance of the work
injured.
To make an additional qualification by way of an observation it must also be
remembered that the categories used above suffer from those deficiencies of
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measurement outlined in the beginning of this section;

that is, of under-

enumeration, from the inadequate classification of disability from workrelated illnesses and diseases, and from the general problems associated with
data reporting and data collection.
The figures presented above can therefore be taken as being only a very
general indication, at best, of the degree of integration of the social
security infrastructure and workers' compensation networks.

Further

disaggregation of the data may allow for a more accurate indication of the
degree of overlap between the various compensation and social security
networks, for invalid pensions at least.
There appears to be little statistical indication of the extent to which
other benefits, for example Sickness and Unemployment benefits, are used by
individuals who:
a)

are unaware, unable, or ineligible to claim for compensatory

benefits or who are told by employers that they are ineligible or are
dismissed after injury, and possibly before rehabilitation, either prior
to or after a return to their place of employment.
b)

have exhausted their entitlement to compensatory payments under the

provisions of their respective covering scheme if they are
i) significantly and permanently injured and yet are not considered
eligible for an invalidity pension
ii) have a residual disability which may be minor, yet is enough to
jeopardise their employment prospects.
c)

whose case is the SUbject of a disputed claim and who are relying on

sickness or unemployment benefits in the interim period until their
particular case is resolved.
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d) have contracted an occupationally induced illness or disease. The
figures above appear to be oriented more towards the incidence of
pension uptake in the instance of 'accidents at work' rather than for a
broad based category of incapacity-for-work attributable to all workinjuries. This point has to be further qualified by stating that there
is considerable debate over what can or should be recognised as a work
related illness or disease.
e) individual cases may also be omitted from existing data bases, not
on the basis of their physical condition and its work-related
characteristics in a medical or epidemiological context, but rather on
the basis of the legal criteria used to determine whether or not an
employer is liable to pay compensation. This may be despite the fact
that there is a strong possibility that a particular disability is
employment-related. If a court or tribunal finds that an injury is not
work-related for whatever reason then that condition,for the purposes
of Department of Social Security, does not appear to be treated as an
employment-related disability: therefore, it would not be likely to
appear as such on any survey. There are a variety of reasons where this
situation may possibly arise.

What Reeds to be Measured

By way of conclusion, then: the data which do relate to the broader social
aspects of work-related injuries also appear to provide an incomplete
representation of the dimensions of the phenomenon. Estimates of the
aggregate social costs, that is the cost to the community at large associated
with the prevention and treatment of injuries and also with the financial
support of the injured, are difficult to construct. Estimates are aided to
some extent by the existence of these data above and other information which
collectively helps to give an indication of the dimensions of work-injury.
However, with the present state of data reporting and recording, that
indication can be only tentative.
Given the incomplete nature of much of the relevant data, a specific,
individual, empirical, analysis of work-injury which gives an indication of
the more personalised costs associated with work-injury, measured in

L
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financial, psycho-social, and physical terms, would appear to be difficult.
Additional analysis at the individual level in the absence of any relative
measures providing industry-or occupation-specific estimates of the
incidence, and severity or frequency of specific injuries is problematic,
particularly as the present data do not allow for ready disaggregation
according to gender, age, experience and skill, or cultural and/or ethnic
criteria.
Analysis of work injuries as individual events is desirable for any
systematic analysis of labour force participation and the consequent work
injury experiences of specific groups of workers, or workers performing
specific tasks is desirable. A comprehensive data base is a necessary precursor to any analysis of the causal factors associated with specific
injuries, and the measurement of the incidence of injury amongst particular
production techniques and Ultimately for the purposes of the prevention or
reduction of work-injuries.
Of concern to the current research programme at the Social Welfare Research
Centre is the necessity for such analysis to ascertain the extent of personal
costs incurred through work related injury by the working population in terms
of income, health and personal well-being, and the personal and social costs
incurred by the families of work-injured breadwinners. Secondly, a complete
analysis of the effects of injury is necessary to ascertain the extent to
which the society as a whole bears the cost of work related injuries, through
social security and social welfare systems.
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CBAP'lD Ji:

Extent and Divers!tJ'

o~

CURRBIT VOBDBS COMPBIISATIOB LlGISLATIOB

Coverage

As mentioned in the introductory chapter, there is quite a diversity of
compensation mechanisms in Australia. This variation is reflected in
specific policy areas such as the size of lump sum payments made for specific
injuries, illnesses and diseases, or death. The duration of payments in
cases of temporary disability, and the manner in which payments may be
adjusted in cases of permanent partial incapacity, also varies. All
Australian and New Zealand models make statutory provisions for payment of
hospital, medical, funeral and other benefits. These are summarised in
Appendices 4.1, 4.2, 4.3 and 4.4.
Australian workers' compensation schemes in general apply to those injuries
which occur either during the hours of employment or during normal travel to
and frOll employment. Unlike the scheme operating in New Zealand (Fahy,1984),
and in those other countries where wage-related work injury payments are
integrated with general wage related disability payments (Haveman et
al,1984), after the expiry of sick-pay and sick leave entitlements, wagerelated income maintainance does not apply to employees who become
incapacitated during the two-thirds of each day when they are either not at
work or travelling to or from. work.
Workers' compensation and employment related siCk-pay schemes are separate
and distinct from those comprehensive social insurance schemes which provide
wage-related payments on the basis of work-incapacity regardless of origin.
The variation between each of the State schemes and the employment conditions
which apply to Commonwealth employees would prevent any ready integration at
the Federal level at present. For example:
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In New South Wales, Victoria, Tasmania, Northern Territory, and the
Australian Capital Territory there is provision to make adjustments
between employer, workers and any third party in the event of
damages against the third party. In NSW, for example, if a worker
has a claim for compensation and a claim for damages against a third
party (arising, for instance, from a car accident on the way to
work) the worker has three options open to [him/her]:
a). [They] may claim damages only, and if successful, the worker has
no
right to compensation;
b) ••• may claim compensation only. In this si tua tion the employer
(in practice the insurer in the employer's name) assumes the right
to sue the third party.
c) ••• may claim compensation and then claim damages. In this case
the worker must repay the employer all compensation paid to him/her.
[A summary of coverage in each state is reproduced in Appendix,
Tables 4.2 and 4.3].
Victoria, Tasmania, Northern Territory and Australian Capital
Territory have provisions to similar effect. The other statutes are
silent on third party situations but the equitable doctrines of
contribution and subrogation would operate to the same effect.
All statutes, however, prohibit both Workers' Compensation and
common law damages for the same injury. Insurance covering
liability independently of workers' compensation is compulsory for
employers in New South Wales, Queensland, Tasmania, Australian
Capital Territory and Northern Territory. In New South Wales
unlimited cover must be obtained. In Northern Territory and
Australian Capital Territory cover for $200,000 is required. No
amount is specified in Queensland or Tasmania. Nevertheless,
unlimited cover is provided for all employers in Queensland. In
Victoria and Western Australia the standard workers' compensation
policy provides unlimited common law cover. (Department of Social
Security, 1984:81-82).
Fahy (1984:12) notes that compensation is more often than not 'geared to
providing a generous level of (remuneration) and not full indemnity.'
Although comment~ng specifically on the New Zealand Accident eo.pensation
Scheme this point is applicable to most workers' compensation schemes.
The basic principle of compensation, i.e. full restitution for economic
losses and costs - both past and future - is more an ideal proposition than a
description of reality. This situation exists particularly in cases where
assessments have to be made for such 'intangibles' as financial recompense

..
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for reduction of physical capacity to enjoy life, and/or determining
financial recompense for pain and sutfering•

.

In theory and practice the method of payment for minor injuries is not
dissimilar for both common-law/statutory and administrative schemes.
Differences emerge in the event of permanent or serious injuries. Both
models make provisions for future medical costs and loss of future income.
No-fault administrative schemes are designed to offer a more integrated
approach to work injury. Further qualitative differences in the nature of
compensatory payments made by both models emerge when they are located within
the context of a general social welfare framework. Provided benefits are
indexed for inflation and held proportional to wage levels and exist for the
complete period of incapacity, the method of weekly or periodical payments
appears better, particularly for those in need of long term or permanent
financial support. There is some debate as to whether administrative
coverage is this extensive in actuality. Some of the issues involved in the
debate over payment of regular compensation benefits as opposed to other
intermittent payments and/or lump sums are discussed later in this section.

•

The perception in Australia appears to be that, in the main, compensation
networks operate on a largely autonomous basis; that they are only
secondarily integrated with the social security/social welfare network, and
that the role of social security is to provide temporary or short term
assistance while compensation claims are being processed. This perception,
however, may be an artifact of a limited perception of injury and of the
jurisdiction of compensation schemes rather than an observation on the
capacity of compensation networks to recognise and deal with all work-related
injury.
It has been suggested by several authors that Australian compensation schemes
have developed in a very limited context, that they are only fully relevant
to a restricted category of trauma injury and a limited range of diseases,
and further, that coverage for trauma injury tends to be limited to those
injuries which result in short term disability rather than long term or
permanent incapacity for work (Quinlan,1986:25; Ison,1985b:87). The Law
Reform Commission of Tasmania supports this observation by indicating that
inadequate compensation for employment-related diseases is reflected in the
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relevant Tasmanian legislation (1986:25). Consequently the proportion of
responsibility actually borne by the State (in effect, the Commonwealth
government), may be greater than has been generally thought.
In part, the limitation of compensation schemes appears to stem from the fact
that in the 19th century general and specialist knowledge of disease and
illness causation (epidemiology) was limited relative to todays standards.
Although anecdotal or folk-related descriptions of symptoms associated with
particular occupations: miners' lung, scribes' bursitis, chimney sweeps'
cancers, etc. have been available since ancient times, (Pearse, 1985)
relatively few of such illnesses and diseases have readily been considered as
compensable.
The number of recognised diseases and illnesses has increased in recent times
but compensation for work injury has in the main reflected the traditional
limitations of the knowledge of disease causation, being restricted mainly to
trauma injuries. To some extent, the limitation of compensation appears to
be connected to the precepts of compensation as they existed in earlier
damages actions which, as Bray suggests, are related to physical acts which
convey injury rather than to the attribution of a non physical principle such
as liability (1985:12).
Information obtained from interviews for this report suggests that the
complexities involved in establishing legal precedent actually hinder the
development of compensatory actions, and have contributed to only gradual
recognition of some work-related illnesses and diseases. Difficult cases
with little precedent require extensive preparation and research and there is
no certainty of resolution on behalf of the claimant. Consequently, such
cases are less inclined to be initiated by legal officers, particularly if in
the event of a lost case, the medical and legal costs may be the
responsibility of an injured person, someone who may be unable to pay
readily.
For whatever reasons, partly medical, partly legal and partly conventional,
compensation legislation has been for the most part initially restricted to
the more physically obvious trauma injuries and the restricted category of
diseases referred to earlier. Recently however, more sophisticated
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understandings of disease and illness aetiology - including a better
understanding of work related illnesses and diseases - has broadened the
recognised occurrence of the latter. (Berman, 1978; Rom(ed),1983;
Brown, 1982). Overuse Injuries (RSI) provide a contemporary and graphic
example of this process in the local context. (NORSC Hay, 1986.)
The 19th century principles of compensation (statutory reform notwithstanding): oriented towards privatised insurance, legalistic, and
directed more to the retrospective provision of money designed to cover
estimated economic and other personal loss, primarily as the result of trauma
injury, are still reflected in contemporary Australian workers' compensation
schemes.
Phegan notes that
By definition compensation [has traditionally been] concerned with
making good a loss. It is assessed by reference to the past (preaccident) condition of the accident victim compared with his or her
present (post-accident) condition. Compensation represents, as far
as is possible in monetary terms, the difference between the two.
(1985:75)

•

"

•

In this sense, compensation for loss of earnings or loss of earning capacity
is restitution based on loss of capacity to earn caused by injury. This
traditional view, linked as it is to the common-law action, has been under
increasing review, criticism, and modification in some States of Australia
and New Zealand recently. Where comprehensive reforms have occurred,
workers' compensation systems appear less as systems designed to replace past
loss and more as integrated income replacement structures providing
integrated post-injury medical and rehabilitative services.
By and large, however, compensation has remained largely oriented to trauma
injury, rather than attempting to embrace notions of universal prOVision of
benefits or income support integrated with post-accident medical and
rehabilitative care. Based on this division, the provision of services and
post-accident care in Australia has been left to other public institutions
associated with the social welfare/social security infrastructure. (Bartlett
1979; Quinlan 1986)

/
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eo..on Law/Statutory and Ho-Fault Idll1n1strative Scheaes

Both common-law/statutory and no-fault administrative schemes have similar
methods for paying compensation, the similarity occurring mostly in the case
of short-term incapacity. Delayed or intermittent payment of benefits,
however, appears to be more common with schemes with privatised compensation
insurance (Casey and Charlesworth, 1985; Watson, 1979).
The degree to which both types of scheme integrate accident prevention
methods, post-injury treatment and care, and compensation varies markedly.
No-fault schemes have the potential to offer a qualitatively different
approach to the management of work injury, one in which private interest
features less and fragmentation of services is decreased. Where both common
law/statutory and no-fault schemes aim to provide on-going immediate
financial and rehabilitative care, privatised schemes appear to suffer from
inherent delays, particularly in common-law actions. Consequently for the
latter, payment is in principle and in actuality often retrospective.
The differences between the two models are further accentuated in the event
of injuries resulting in long-term or permanent incapacity for work. Commonlaw/statutory schemes allow for estimated past and future lost earnings and
additional costs to be commuted to a single lump sum. This commutation, or
redemption, is awarded with the provision that any other sums awarded as the
result of common law damages actions take this figure into account in order
to avoid double payment. Comprehensive no-fault administrative schemes, on
the other hand, do not provide this type of lump sum payment for pecuniary
loss, but rather offer wage related payments, subject to eligibility
criteria, for as long as work incapacity persists.
Generally, damages awards are intended to be an indemnity for losses which
arise as the result of negligence. In the case of personal injury three
general areas (heads) of damage are taken into account. They are:
a.

Actual economic losses arising from any diminished earning

"
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Special damages replace past economic losses, while 88Deral damages look to
the future in the area of economic losses and also cover the other two heads
of damages mentioned above (Woodhouse Report 1974;Part 1:49). Also in the
case of death, a claim may be made in the interests of any dependants of the
deceased.
Another qualitative difference between the two models relates to the fact

..

that aa..on-lsw ~s, in contrast to statutory compensation benefits,
theoretically have no upper limits or ceilings. No-fault administrative
schemes offer benefits on an earnings-related basis for the duration of work
incapacity. (In New Zealand, however, benefits are reduced according to the
degree of assessed residual capacity for those permanently injured persons
whose medical condition has stabilised.) It is claimed, therefore, that
common-law benefits offer a potential for providing larger compensation
payouts than their statutory alternatives. Common-law payouts are also
provided as a single lump sum payment. (It is suggested that this confers
additional benefits on claimants). The apparent advantage of lump sum
payments is eroded, however, because settlements, being subject to judicial
discretion, are not provided on an unlimited basis. Harris et al (1984:14)
suggest that in using a •tariff system' whereby regular levels of damages are
awarded for specific injuries (subject to appeal) the judiciary actually
apply real limitations to the size of common-law settlements •
Therefore, even when the intention is to the contrary, payments do not
actually replace in full past and future financial, personal and social
losses if this is at all possible anyway. Compensation in its ideal form,
that is, compensation tailored to individual requirements, including the
assessment of intangible losses, therefore exists more in a hypothetical
rather than a real sense. Common law actions do offer the potential of
larger settlement,however,notwithstanding the fact that they appear in a
variety of contexts and are applicable to individually mitigating
circumstances. It is)however, inappropriate to speak of them as offering the
nearest approximation to compensation - even though damages payments are
theoretically unlimited •

•

Figure 4.1
C<JtPARATlVE ASPECTS OF COMMON LAW, STATUTORY NO-FAULT AND AlIfINISTRATIVE COMPENSATION MODELS

Component of system

Common Law

Statutory/ No Fault

Administrative

Legal/Structural

Case Law and Statute

Relevant Compensation
Statutes

Relevant Compensation
Statutes presented as
part of an integrated
Prevention Rehabilitation,
Compensation Package.
Restricted or no access
to common law.

Benefit

Damages
Once and for all settlement

Weekly compensation,
medical, lump sums for
specific injuries

Weekly compensation,
wage related, lump sums
for specific injuries.

Method of Benefit
Delivery

Award or settlement
by the Court at District
Court or Supreme Court
level.

Assessment of claim by
insurance companies
with payment according
to claim.

Assessment of claims by
officers of statutory
compensation body or
their representative.

Resolution of Disputes

Court; in an adversary
system or settlement
out of court.

State Compensation
Court (adversary system)
Commissioners as alternative for claims
designated as minor •

Bureaucratic
Appeals structure
(one or more levels).
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Other limitations associated with lump sum settlements are discussed in this
chapter. There are some recognised positive aspects associated with lump sum
payments in that they
may be seen as fulfilling the aims of rehabilitation, especially if
made in conjunction with benefits made on a periodic basis or as the
need for them arises.(Phegan 1985:78)
Examples where need may arise include cases of death. In this instance the
dramatic change in circumstances of any survivors may be eased by a lump sum
payment which provides a degree of financial flexibility and also in
instances of permanent disability or total disability where it is considered
that they will be of benefit to the employee. Examples where lump sum
payments have been included in schemes in this qualified context can be found
in the Compensation for Commonwealth Government Employees Act 1971 and the
Victorian Accident Compensation Act 1985. Sections 49 and 115 of the two Acts
respectively provide for lump sum redemptions to be provided in specific and
qualified circumstances. Eligibility in the latter is further subject to age
and other restrictions.

"

Common-law compensation and no-fault statutory compensation schemes are not
necessarily mutually exclusive, there being many examples where the two exist
in conjunction with each other. Figure 4.1 indicates this to some extent.
Compensation from no-fault schemes is generally taken to mean compensation
that is provided to accident victims or their families,
without the need for the claimant to prove that the accident was
caused by another person's fault, whether in the form of negligence,
breach of statutory duty or otherwise. [This] explanation of the
use of the term 'no-fault' is reference to compensation which is
obtainable without proving fault and is provided outside the tort
system. It is in effect a system ofobtain1ng payment from a fund
instead of proceeding against the person [held] responsible for the
injury. (NSW Labour Council 1986, Attachment 4:1)
A diversity of principles apply to no-fault schemes, depending upon the
extent to which they are integrated with public welfare institutions. The
New Zealand workers' compensation scheme, for example, is integrated with the
social security infrastructure to the point where it no longer retains the
attributes of a separate compensation scheme and to all intents and purposes
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exists as part of the social insurance network
200,202).

(see Miller 1982:194 and

Generally speaking, accident compensation schemes reflect a diversity of
philosophical attitudes, either directly stated or implied. The
comprehensive no-fault New Zealand scheme, for example, represented by the
1982 Accident Compensation Act, is justified in part by using a concept of
individual welfare and the contribution this makes to the general welfare of
the State or community. The two main philosophical thrusts of the New
Zealand scheme relate, firstly, to an economic assessment of individual worth
and, secondly, to the political maxim that the role of the State (and by
definition each individual member of the State) is to assure the physical
well-being of all citizens (Easton 1980).
The maintainance of a viable workforce is considered essential to the
economic well-being of the State. Special facilities can therefore be
justified for maintaining the health and welfare of the population.
As the Woodhouse Report commented:
If the well-being of the workforce is neglected, the economy must
suffer injury. For this reason the nation has not merely a clear
duty but also a vested interest in urging forward the physical and
economic rehabilitation of every adult citizen whose activities bear
on the general welfare (McLean, 1985:33; citing Woodhouse,1967:20,
para 5).
Maintaining the welfare of the individual in these terms is considered vital
because it contributes substantially to the welfare of the state. The report
views the interest of the state in the individual as being more than
economic; it is a moral commitment which demands the involvement of all in
the welfare of all.
By such reasoning liability for payment lies with the state rather than the
individual, with all citizens being potential victims of societies' need and
demand for progress.
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The toll of personal injury is one of the disastrous incidents of
social progress, and the statistically inevitable victims are
entitled to receive a co-ordinated response from the nation as a
whole. (Woodhouse Report, 1967:19 para 1; cited in McLean 1985:33)
The New South Wales judicially-based system at present relies on the
principles of the 1985 Workers' Compensation Act. This Act provides that any
worker injured whilst in the course of employment is entitled to workers'
compensation (it being an offence for employers to fail to insure their
employees.) The Act relies on the basic premise that those who create the
environmental and material conditions that give rise to the possibility of
causing injury to other persons, in order that they might profit over and
above others in society, should not and cannot be heard to say that it is
unfair that they alone should carry the costs of any injuries arising from
their own created profitable, but dangerous, conditions.
The intention and result of such an act is that no worker should carry any or
the burden, either economic or social, for any injury or illness that he or
she sustains. There is no iron-clad guarantee than an injured employee will
get benefits to which he or she is entitled to at law as a matter of course.
There are, in fact, several separate informal instances and biases whereby
full entitlement or part thereof is denied to claimants. Denial of full
entitlement can be related to the nature and type of injury: trauma related
or illness related, visible or invisible; the ethnic origins of the
claimants; their age and gender; their work status (self employed or
otherwise not fully covered) and Ultimately their ability to prove fault and
injury as work-related.

•

Woodhouse (1984) points out several limitations related to the
judicial/adversary system, which, notwithstanding the protection of basic
legal principles, act to detract from it. In summary these are as follows:
firstly, there is no integrated systematic approach to issues of worker
safety, there has been relative indifference expressed in relation to the
rehabilitation of those injured; the judicial adversary system imposes
unnecessary strains on the claimant at a time when it is least desirable,
that is the recuperative period (also substantiated by Watson 1982, 1985);
the escalatory effect that judicial/adversary systems have on premium rates
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caused to som~ extent by heavy administrative and professional expenses; and
a general overall lack of co-ordination and control.
Noting the fairly recent origins of negligence actions, the fact that the
negligent employer by virtue of insurance schemes does not pay direct
restitution, and that the financial burden of insurance premiums is passed
onto the full community, Woodhouse further questions the suggestion that
negligence actions actually rest on the idea that anybody who fails to take
reasonable care to avoid harm to another will be responsible in damages for
the consequences.
The attraction for the victim is the hope of a full indemnity in the
form of a lump sum. But to get anything s/he has to be able to show
not onl7 that injuries were caused directly by somebody else but
caused by conduct that was careless. In this way the system ignores
the plight of every plaintiff who is legally as well as morally
innocent but who is injured by an ostensibly innocent defendant.
(1984: 13).
Similarly Woodhouse points out in the case whereby both parties have failed
to exercise reasonable care a very different principle applies; that is the
reduction of awards based on an assessment of the actual degree of negligence
of the employer. He considers it 'an accident of history' that the work
process was singled out for private insurance and concludes that an
administratively based compensation system based on the principles of social
rather than private insurance would enable a fairer, faster, and more
efficient distribution of both the benefits and associated community costs of
work-related insurance schemes.

ee..pensatol"7 payaents

Bearing in mind the Law Reform Commission proposition that 'no
compensation••• attempts to provide full compensation to all accident victims
for both economic and non economic loss', and that there are qualitative
differences as to the structuring of compensation payments, depending on
whether they are intended to be either income replacement, income related or
merely subsistence level payments, it is also necessary to note that
compensation payments may assume one or more of several forms:

•
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(1) periodical reimbursement for loss of wages, (2) lump sum payments paid in
addition to the periodical payments mentioned previously, (3) lump sum
payments which are awarded at common-law as a result of a negligence action
being decided in favour of the plaintiff, or (4) as the result of a court
appeal against the cessation of compensatory payments to a claimant, and (5)
as a redemption.
Cessation of payments can occur for a variety of reasons, some of which are:
denial of liability, denial of continued or residual disability, denial of
status as the insurer responsible for a specific employer or employee. An
accusation that the claimant is not willing to undertake proper
rehabilitation is also considered sufficient reason to cease payments
(workers are not considered eligible for compensatory payments unless they
demonstrate a willingness to rehabilitate) or, denial by an individual or
group (or their representative) that they were ever in fact the employer or
that an individual is or was indeed employed by those same people. This
latter point is subject to some considerable interpretation by courts,
particularly where the use of contract employment is common, as the
individuals status becomes very indistinct. The case Stevens v. Brodrib
Sawmilling Company Pty. Ltd. provides one example of this type of dispute.
(cited in: !be Australian Industrial Lax Review, 1986:88-92. Also cited in
The Australian Financial Review 14.2.86.)
Periodical reimbursement for loss of wages resulting from a specific workrelated injury for the duration of that injury is generally for a maximum
period as defined by statute. These 'weekly incapacity payments' (occurring
at more or less regular intervals, see Casey and Charlesworth, 1985; Watson
1982), are generally considered by statute to be separate from any lump sum
payments made for specific injuries and are often used to bridge the gap
between the onset of incapacity and any lump sum payment for specific injury.·
The actual period of eligibility for earnings-related weekly payments varies
from State to State, as do the rates involved. Generally, however, payment
is earnings-related for 26 weeks, after which time the injured worker is paid
at a rate generally computed as a proportion of State Average Weekly
Earnings. Under the provisions of the new Victorian Act payment is indexed
for inflation, related to individual earnings, with a set maximum and
minimum. WA and TAS represent the two most significant departures from this

I
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arrangement.

Presumably SA and the NT will be undertaking revisions as well.

LUIlP SUIIS

Lump sum payments for specified injuries; generally these payments are made
in addition to the weekly incapacity payments mentioned above and are made
not as
•• a commutation of the weekly payment,it is in substitution for it.
It is a statutory right to receive specific compensation for a
specific injury. (cited by Hill and Bingeman,1981:95).
(For more details regarding variations between each State see DSS (1985) and
the Victorian Accident Compensation Act 1985 Division 2 Sections 92 to 98
inclusive.)
Lump sums may also be in the form of a redemption that is
the practice of commuting an entitlement to periodic compensation by
means of a once and for all lump sum payment. (Sackville,
1984:133).
Hill and Bingeman (1981:117) emphasise that 'it is the liability for future
weekly payments that is redeemed' (their emphasis) and that redemptions do
not solely involve the payment of a sum of money. (Redemptions are generally
associated with the removal of the right of an employee to initiate a common
law suit against their employer for the same injury at any stage in the
future.) Quoting previous decisions of the then Victorian Workers'
Compensation Board they describe the practice of redemption as
••• a judgement by the Board as to probable duration of weekly
payments, character of them, whether total or partial, prospects of
recovery from injury, possibility of death, etc. Sir John Latham
said that in determining the lump [sum] which is to redeem the
liability for future weekly payments "the tribunal will take into
account all the matters which affect the liability of the employer,
and correspondingly the rights of the worker, under the Act. In
reaching its determination the Board will be 'merely putting in
another form the compensation which the Act has already given him'
(the worker). The board will therefore consider the amount of
weekly payments, their probable duration, the probability of their
being diminished or raised in the future, and the probable extent

•
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of such variation, if any (Calico Printers' Association v.
Bigham)· ••• [1912] 1 I.B. 93 at 103.
effectively ending all previous legal and physical associations between
employers and/or insurers and claimants redemptions effectively sever the
contract of service principles which form the basis of the employer/employee
relationship (in which the insurer acts as an intermediary for the employer)
completely. As such the option to initiate a future claim in the event of a
recurrence or aggravation of a previous injury no longer exists and there is
no longer any access to retrospective common law or statutory compensation •

By

By entering into an agreement to redeem these obligations, common to all
occupations covered by workers' compensation legislation, the
employer/insurer and employee agree to a 'once-and-for-all-time' lump sum
payment which effectively ends the liability of the employer/insurer to
compensate the employee under the terms of the relevant Acts. Lump sum
redemptions are effectively an agreement:
i) to stop regular compensation payments and replace them with a
single lump sum.
ii) that any future medical, hospital, rehabilitative or transport
costs, in fact any future financial obligations incurred as the
result of the particular work injury, become the sole responsibility
of the employee. This also generally includes any other rights the
worker may have vis a vis his employer, e.g. re-employment after
injury.

.

One critical point to be observed here is that the majority of lump sum
payments, other than those statutory payments awarded for a specific injury,
are only awarded on the basis of a decision made in a compensation court or
court of law. These decisions subsequently require that they be settled
using the complete legal apparatus of solicitors, barristers, judges, court
officers and the like. In the case of disputed claims specialist medical
opinion is often required. Therefore another inevitable consequence of the
common-law settlement of cases is that added component of complexity
represented by additional procedures requiring rigorous evaluation and reexamination of evidence. The principles of a hearing at common-law are
termed in summary as being jucU.c1.al/adversarial in nature,- cases being heard
before a judge or a quasi-judicial tribunal. The role of the judicial

I
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officer is to. evaluate the pros and cons of whatever evidence is placed
before him by the defendant and the plaintiff, or their representatives.
This process is ultimately. one which is oppositional by nature or adversarial
and in effect puts the claimant on trial (Bartlett 1979:16).
Claimants are required to prove that they have a valid case for seeking
damages from the defendant. As part of this they are required to prove they
are in fact an employee, that they were or are still injured, that they have
a demonstrable residual incapacity, that this injury occurred in the period
in which they were employed with a particular employer, and that a particular
insurer is the one from whom a compensatory payment is due. Crossexamination, a feature of the judicial process, may be rigorous and may often
involve additional personal stresses for the plaintiff qUite apart from the
logistical ones mentioned above. These factors may become even more
complicated in the case of non-traumatic injuries due to difficulties
associated with proper identification of disease symptoms, placing their
first occurrence, and the occurrence of diseases in conjunction with other
non related symptoms which may mark the initial onset of an employmentrelated illness.
Suffice to say that the plaintiff is often required to undergo a number of
medical assessments in more complex cases. Being purely for the purposes of
establishing medico-legal opinion, this assessment process is not related to
the treatment or rehabilitation of the plaintiff and consequently the
plaintiff is often not informed of the content of these medical reports.
Often plaintiffs are examined by both their own medical specialist and that
of the defendant in order to satisfy the requirements of both parties engaged
in the case.
Generally proponents of lump sum payments suggest that a capital sum in hand
enables sensible plans to be made for the future and that the chance is
provided, for example, to establish a small business,. purchase a home, or to
discharge some outstanding financial commitment. Also it is claimed that the
finality of payment has the advantage of administrative convenience for those
who pay, while for those who are paid it offers immediate encouragement to
harder work, i.e. it is a positive incentive to (rehabilitation). These
claims are strongly disputed by many.

11

For example, Enoel and Johnston, (1918), using data obtained from a survey of
193 lump sum reoipients, suggest that
•

"

for a large proportion of olaimants the lump sum reoeived is seen to
be, and is used as, 'a last resort' to solve the finanoialorises
whioh had been preoipitated by living on weekly oompensation
payments or sooial servioe benefits instead of wages for a long
period of time before reoeiving lump sum settlement. This oritioal
finanoial situation seems to have been both the ohief motivation
leading olaimants to seek lump sum payment in the first plaoe, and
its alleviation is the major single use of the sum when it is
awerded. The result is that the seemingly large sum awarded is
greatly eroded by the time it is received and the balanoe is soon
spent, leaving respondents feeling that they are 'no better off than
before'.
It seems then that most olaimants do not aotually eleot to take lump
sums in lieu of weekly payments but are foroed to do so by having
their weekly payments terminated by the insuranoe oompanies, leaving
them no alternative form of oompensation... By this means insuranoe
oompanies are able to eliminate potentially expensive oases whioh
inolude genuine sufferers as well as suspeoted neurotios and
malingerers. (1978:81)
The Woodhouse Report oited administrative problems in enforoing a ju~ment
for periodio payment, and the need to put an end to litigation, as the real
reasons that lump sum oompensation payments are preferred by both oourt and
insurance oompany alike. It also notes that the olaim that

•
oapital payments oonfer important benefits upon plaintiffs ••• is
illusory. The prooess of assessment itself is surrounded by
speoulation ••• if the foreoast turns out to have done the plaintiff
a disservioe, there oan never be an adjustment in his [or her]
favour. (1974; part 1:para 134)
Also the publioation Viotoria:
Statement 5) notes that

•

Workers eo.pensation Bet'ol"ll (Government

A study for the NSW Law Reform Commission attempted to traoe all
reoipients of signifioant lump sum awards in New South Wales during
the year of 1976. Inoluded in the survey were all reoipients of
'large' workers' oompensation redemptions - expressed in amounts of
$40,000 or more, and all reoipients of 'medium' level redemptions expressed then as amounts of between $20,000 to $30,000. The survey
results indioated that by 1983 two thirds of the persons in eaoh of
the groups were reliant on the sooial seourity system for finanoial
support souroe ••••• Another study investigated lump sums awarded in
Viotoria to Metal Workers between 1912 and 1983 and showed that the
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average lump sum amount was 72 per cent of one years salary (namely
$3900 in 1972 and $13,000 in 1983). A similar survey of workers
employed in the liquor trades between 1981 and 1983 showed that the
average sum awarded was $12,559 or approximately one years wages.
In both studies the period of time off work was usually considerably
more than one year. (1984:64)
Such studies are consistent with other research which has shown that lump ~um
awards do not generally provide adequate income maintainance to severely
injured employees. (Casey and Charlesworth 1984.) Blackett-Smith and
Rubenstein (1985) suggest that lump sum payments for injury contribute to the
idea that employees are disposable, and that they encourage employers to
dismiss workers rather than find them alternative duties.
Because an employer's liability is limited, ceasing after
settlement, it is easier to settle a claim than to find an
alternative job for an injured worker. If employers knew that they
would be paying a worker for the rest of his or her working life
they would probably be far more willing to offer alternative duties.
(1985:16).
Under the present system the misjudgement of future needs can cause
subsequent hardship and quite often there is a need to resort to the social
security infrastructure for further assistance which results in a second
payment for the one incapacity. This form of 'double dipping' as it is often
referred to may therefore be not the product of any intent to defraud the
compensation and social security systems but rather an artifact of inadequate
compensation networks. The lump sum/redemption system of payment, itself a
by-product of

•

The legal system, as operated by lawyers and insurance companies, is
out of step with the concept of periodical payment found in pension
and sickpay schemes, the social security system and the few types of
policy offered by private insurance companies for permanent sickness
or disability. (Report of Committee of Justice on No Fault
Insurance, No Fault on the Roads, para 28; cited in the Woodhouse
Report 1974, part 1:para 136)
This is equally applicable to the area of workers' compensation as all
damages for personal injury in common law negligence actions must be awarded
in the form of a single lump sum, the size of which is assessed at the time
of the hearing (NSW Law Reform Commission 1982). Such awards are made on a
'once and for all' basis and cannot be varied later, even if the

•
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circumstances of the plaintiff (the injured person) change dramatically and
unexpectedly.

..
..

.

This rule has always caused difficulties, since in cases of personal injury
the courts have had to make decisions about such imponderables as the
plaintiff's life expectancy, tuture employment prospects and tuture medical
expenses. This has become increasingly difficult in the inflation prone
environment of the contemporary economy, leading to suggestions that such
determinations are arbitrary and also in serious need of reform.
Similarly the lump sum mode of payment, either through common-law or
redemption of weekly payments, has been criticised for providing an incentive
for injured workers to stay out of employment for some years until their case
is heard in order to maximise their changes of success; and thereby
contributes to the overall costs of workers' compensation systems, hindering
actual worker rehabilitation in the process. Also Victoria: Workers
ee.penaation Re1'ora (Government Statement No. 5, 1984:31) suggests that lump
sum payments enforce a hostile or confrontationist approach upon the process
of deciding contested claims which in turn promotes delays in the system,
encourages over-servicing by the legal and medical professions and in
addition encourages employers to layoff claimants.
In summary then; lump sum payments, except in some instances of permanent
disability, are often inadequate and unable to meet future needs. In addition
they appear to afford only limited protection against subsequent erosion by
inflation. This is particularly so in the case of a severely injured young
person where the award is supposed to correctly forecast the costs of meeting
medical nursing and other costs associated with continuous care, together
with income replacement, for periods of possibly 40, or more, years.
Another associated criticism made of the judicial adversary system is that
the determinations are to a certain extent something of a 'lottery' in that
there are problems of coverage, access, and eqUity involved in the
construction of common-law cases. For example, in the case of a damages
suit, the most frequently used form of litigation is, as previously
mentioned, the proof of negligence or attribution of faUlt, by one person, to
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another indiv~dual. In such cases the person at fault is responsible for
compensating the other.
Problems arise, however, if liability cannot be attributed to any particular
individual. Proof of corporate liability is considered even more difficult
as is attribution of liability to executives within a corporate structure.
Assuming that a responsible individual can be identified then provision of
compensation is still dependent upon the plaintiff or their representative
actually proving to the satisfaction of the court that a case of negligence
eXists, and as mentioned above the final settlement is dependent upon
judicial assessment of costs, appropriate compensation, and of future
expenses, if any.
Based on these criteria it is evident that the judicial/adversary system and
consequently those awards obtained at common law have potential to be settled
according to factors other than need, contributing to the claim that such
settlements amount to something of a 'lottery'.
Opponents of the judicial/adversary system argue that this characteristic in
conjunction with the fact that there are definite financial limits to the
compensation structure as a whole constitutes good ground for reform. That
is, rather than continue on with a system which has the capacity to create
differential awards, some of which may be spectacular and, given the limited
amounts of funds aVailable, it would better serve the interests of all
concerned to base the principles of distribution on a system of regular
periodic payments. Debate over the precise nature of such reforms is still
widespread.

Outcoaes or the eo.pensat1on Process

Like other institutions, the workers' compensation system exists as a complex
array of rules and procedures which govern and regulate the behaviour of
those involved.
There appears to be little to suggest that overt statutory discrimination
exists in workers' compensation networks at the legislative or administrative
level. There are however strong indications that certain groups are

15
structurally disadvantaged with respect to access to employment
opportunities, work injury, and subsequently to compensation•

.

The compensation claim-settlement process often involves a wide range of
situations in which claimants may be the subject of scrutiny and mediation by
a diversity of professional intermediaries. Material from our interviews
suggest that the compensation process places some individuals and/or groups
in a position of disadvantage relative to others by not adequately accounting
for the specific individual and cultural differences of these clients. It
was felt that such structural disadvantage, where combined with general
negative stereotyping and selective treatment by professionals and other
intermediaries, can result in situations where the claimant is exposed to
discriminatory responses, albeit in a less formal context, at the service
delivery or operational level of the compensation process.
Watson suggests that the diversity of institutions in the compensation system
means that it
cannot be properly described as a corporate grouping, a bureaucracy,
a judicial system or a welfare agency, although elements and
features of all these sociological constructs are apparent.
(1982:119)
Watson adds that the compensation structure is therefore best described as a
network arrangement of several institutions which either impinge on
individuals and influence their behaviour, or alternatively, which
individuals use to achieve their own ends. The eventual outcome of any
compensation action therefore reflects the relative influence and power of
anyone person or group in relation to those sections of the network with
which they are involved. She says,
Following a work related injury communicative exchanges within the
compensation system become a determinant of the way in which an
individual claimant's worth is evaluated and money entitlements
negotiated. (1982:96) •

..
•

This brief description for the overall compensation structure characterises
the general environment in which any claim is negotiated. Presuming the
existence of both 'relative influence' and 'power' also implies that the
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outcome of any particular case is dependent upon factors other than the
objective application of universal and impartial criteria and that these
factors may subsequently prejudice the success of anyone particular
claimant, or class of claimants.
Various studies suggest that these sorts of problems are intensified if the
person involved is not proficient in English and that women - migrant women
particularly - are therefore especially disadvantaged by the compensation
process. There are indications that the employment experience and subsequent
size of compensation for work injury has been particularly deficient to date.
Blackett-Smith and Rubenstein (1985), Cooney Report (1984, section 12.8)
However, it is necessary to point out that no particular stage of any
specific compensation Act is considered to be overtly discriminatory.
Discrimination is more the accumulated end-product of the compensation
process and may be positive or negative, overt or covert, conscious or
accidental. The term used herein refers more to those experiences which are
the result of the structural advantage or disadvantage produced by a complex
process rather than to statutory discrimination.

.
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T_'vant Workers
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and Occupational Struoture

Immigrant labour has made a significant contribution to the composition of
post World War II Australia's labour force. The extent of that contribution
has been recently documented by the National Institute of Labour Studies
(NILS) in Kriegler and Sloane (1984). This study provides a good summary of
migrant worker participation in the labour force. Citing 1981 Census data,
the stUdy notes that 26 per cent of all males and 25 per cent of all females
in the workforce were born overseas. Some 30 per cent of all married women
in the workforce were born overseas, indicating that immigrant married women
were proportionately over-represented in this group. The study notes,
however, that employment for immigrant workers was not evenly distributed
across all sectors or industries.

"

•

•

.

Kriegler and Sloane give a summary of the industry participation figures for
migrant and Australian born workers, for males and females, from the 1981
Census. This data indicate that overseas-born workers appear to be
significantly overrepresented in the manufacturing sector (28.9 %) compared
with Australian born workers (18.5%); they also appear as slightly
overrepresented in the construction sector. At the same time, the study
notes that immigrant male workers are proportionately underrepresented in
agriculture; finance, property and business services; and public
administration.
For female workers, those born overseas are significantly overrepresented in
manufacturing (21 %) when compared with Australian born women workers (9.4%).
This is particularly the case for Greek, Italian, Yugoslav and Asian women.
Representation in the Wholesale and retail trades sector, another sector
which employs large numbers of women, appears to be slightly lower than
average •
Kriegler and Sloane note that;
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migrants, particularly those from southern and eastern Europe, are
significantly overrepresented in the "Trades" (Tradesmen,
production-process workers and labourer n.e.c.) occupational group.
Whereas 38 per cent of Australian born male workers fitted into the
"Trades" category, the figure for those born in the southern Europe
(Italy, Greece and Malta) it was 64.5 per cent and for eastern
Europe (Poland and Yugoslavia) 70.5 per cent. A similar pattern is
evident for females. Only 6.3 per cent of Australian-born female
workers were in "Trades" occupations, while 36 per cent of southern
European and 45 per cent of eastern European females fitted into
this category. (1984:15)
These figures, when considered in conjunction with accident-related data,
indicate that employment for immigrant workers is concentrated in the 'higher
risk' categories of employment, and that this phenomenon is fairly uniform
with respect to all major industrial categories.
Employment for many of those who emigrated to Australia in the post-World War
11 period has generally reflected the data in the 1981 Census. Concentrated
in the manufacturing sector, particularly in process work, heavy engineering,
and construction, the employment experience of many immigrants has been
characterized by unskilled and semi-skilled tasks, shift work, lower rates of
pay, poor general working conditions and low job security (Morrissey &
Jakubowicz 1980).
These conditions are generally assumed to be typically worse for migrant
women workers. Traditionally occupying a less powerful social status, and
stigmatized as secondary income earners, they may be inclined to accept
poorer working conditions more readily or passively than their male
counterparts.
Concentration in these occupational categories means that the accumulated
employment experience of immigrant workers has been one of frequent exposure
to the less safe and more unhealthy work environments. There are valid
reasons, based on proportional employment figures, to suggest therefore that
the incidence of injury to migrant workers will almost inevitably be greater
than that of the general population.
Assuming that immigrant workers have traditionally been covered by
compensation insurance to the same extent as the rest of the working
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population, then employment in these higher risk ocoupations also means that
migrant workers are statistically more liable to come into contact with
workers' compensation networks. Consequently, they are also more likely to
come into contact with any problematic aspects of the compensation process.
The higher ratio of migrant workers in areas such as olothing outworking,
often an unregulated or 'informal' employment sector, further increases the
likelihood of work injury due to less safe work practices in these areas, for
example, employment by piece-rates. Because employment in this sector is
easier to disguise, it may be carried on without regard for labour-on costs,
workers' compensation insurance included. If, as is suspected by people
associated with the industry, compensation insurance coverage is less than
universal or even minimal, then reliance on welfare benefits may well be
increased in the event of work-injury.
Many or the claims which relate to discrimination against migrants in the
work place, even those relating to regulated large-scale employment even more
so, are due in part to the parlous nature of statistics on work-injury and
informal sector employment.

•

Conversely, it should be noted that claims to the contrary, that is claims of
malingering, propensity to injury, 'migrants back' and so on, are equally
unsubstantiated. They reflect normative opinions and include assumptions
about equality of risk associated with all industries and occupations, non
clustering of immigrant workers in the more dangerous sectors, the degree and
types of task repetition commonly involved in certain occupations, the
availability of multi-lingual information and training in work safety, to
name a few.
Not acoounting for these and a host of other contributing factors only serves
to detract from any rational systematic analysis of the incidence of work
injury amongst migrant workers and SUbsequent compensation experiences.

.

The effects of work injury, particularly if the injury results in extended
work-incapacity, can be culturally specific. Extended incapacity for work
oauses dramatic disruptions to lifestyle and routine, particularly, if the
workplace is a major source of social interaction for the worker. Incapacity
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for work may conflict with a variety of culture-specific expectations about
male and female roles, both at work and in the home.
Working women still perform many or most of household domestic tasks.

Work

injured migrant women, dominated by cultural expectations, are often required
to continue to perform their usual domestic tasks. Opinions received in
interviews suggest that such activity may exacerbate their injuries or even
jeopardize their claim for compensation if used as evidence or capacity or
residual capacity to work, that is proof of 'fitness for work'. Male
immigrant workers may be faced with similar losses of personal and social
worth when injury renders them and their family dependent on the earnings of
the female head of the household, social welfare payments, or both.

eo.mon Belief's and Elapirical Evidence

Empirical studies based on the compensation experiences of migrant workers,
conducted on any sort of systematic large scale framework, appear to be few
in number. Meaningful statistics relating to this area appear to be even
more limited. In New South Wales, for example, there are no State-wide data
providing indications of the relationship between injury and ethnicity,
proficiency in English or similar variables. Similarly, there appears to be
little in the way of data relating these factors to either the incidence of
claims made for compensation, or to claim-related experiences an~ the
compensation process.
Those studies which are available, generally support the following
observations and perceptions about the work experiences of certain specific
groups of the labour force including immigrant workers, these being:
That immigrant workers, non-English speaking persons in particular,
are disadvantaged in terms of employment-related risk of injury and
subsequent compensatory payments.
That immigrant workers are no more injury prone and are no more
inclined to be malingerers or exaggerate injuries in order to
defraud employers/insurers than other groups.
That while there was little to suggest the existence of statutory or
formal negative discrimination against immigrant workers, there was
sufficient evidence to demonstrate informal negative stereotyping.
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That this stereotyping could extend from the workplace to the actual
claims procedure, and was reflected in the different outcomes of
cases for various immigrant and ethnic groups •

..
.,

Nye (1978), for example, conducted a survey of all redemption settlements
brought before the Workers' Compensation Board (then Commission) in New South
Wales during an eight week period in 1977. The survey attempted to correlate
ethnicity with other case-related data in order to evaluate the differences,
if any, between the employment experiences, types of injuries and settlements
for the sample groups. The results obtained from the survey were
inconclusive, relying as they did on generalized sample categories. However,
several points were identified as being indicative of differential treatment
of the sample groups. Generally these distinctions were related back to the/
country of birth and the gender of claimants, and confirmed the views
expressed in our interviews.
Nye also noted that redemptions appeared to be a preferred method of dealing
with workers' compensation claims for insurers, legal officers, and immigrant
workers alike and identified 'communication problems' as having a significant
bearing on this trend and that

•

the amounts received by immigrant workers to redeem liability for
these injuries were generally lower than the amounts received by the
Australian/U.K. workers. (1978:462)
Another stUdy, again using a limited sample, undertaken by the Workers'
Health Centre, Lidcombe, New South Wales (Gow 1979). also indicated that
communication difficulties were a major determining factor in influencing a
patient's 'subjective assessment of efficacy' of treatment provided by
doctors, the lowest such assessment being associated with non-English
speaking patients dealing with English speaking doctors without the aid of
interpreters. The author found, similarly to Shaw and others (1977) that,
Migrant patients ceased their medication by their own choice more
frequently than Australian born patients. Inadequate communication,
because of cultural and linguistic difficulties of the purpose of a
medication and the need for compliance at the time of prescription
(was) likely to be the most important cause for this problem.
(1977:5)
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involves more than just a simple exchange of words. It is
meaningful only in a CUlturally specific context, further modified by socioeconomic variables and appears to be a major variable in determining the
relative outcome of a compensation claim.
Communicatio~

:r-igrant Workers and Ca.pensation Process

The procedures associated with instigating a compensation claim can be
complicated, involving the consultation of a variety of professionals who
assess the relevant medical or legal aspects of each case. Medical
assessment involves the application of a wide range of diagnostic procedures
which are often left to the discretion of the medical officer involved.
Cases are seldom exactly similar and diagnostic procedures may
unintentionally transgress cu1turai1y specific morals and patterns of
behaviour. Diagnosis of symptoms itself may become a problem when the
language used is of a technically specific type.
Legal terminology and procedures may be outside the limits of many
claimants', migrant or otherwise, vocabularies. For an immigrant worker with
limited vocabulary and grammatical skills, generally sufficient for work and
social interaction, the range of technical, legal and medical terminology and
procedures required for a compensation claim may be confusing and contribute
to the negative perceptions of the compensation process held by migrant
workers (Ence1 and Johnston, 1978:58). The existence of licensed interpreters
and their unregulated equivalent, the "middle-men", used in the many contexts
which require formal language skills, workers' compensation included,
reinforces this point. (Ethnos,1985;40:1-2)
In Victoria, The Cooney Report (1984) in reaching similar conclusions cited
an early study by Rubenstein (1983, unpublished) as evidence of differential
claims-processing experiences. Rubenstein examined the rates at which
compensation claims were rejected by insurance companies for cases involving
serious injury. She found that amongst her sample which consisted of
patients attending a particular clinic in Victoria, rejection rates varied
widely, according to gender and nationality. Variation was so marked in some
instances that she concluded that
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migrant women are almost six times as likely as Anglo Saxon men to
have their claims rejected ••• (1984; section 12.8)
These tindings were later subjected to a more complete analysis (BlackettSmith and Rubenstein, 1985). This latter study was conducted using a sample
group ot 157 workers who had received lump sum settlements in 1983 as
compensation tor either back injuries or repetition strain injuries. A
turther requirement tor inclusion was that those involved had been unable to
. work tor at least 12 months prior to settlement.

I

The results of the survey indicated that women with back injuries received
significantly less compensation than men with similar injuries. The median
lump sum for women was $19,000, for men $26,000. Although the results tor
RSI-injured patients were not conclusive in relation to either gender or
ethnicity, the researchers felt that this may have been due to the fact that
the samp~e was heavily biased in favour of women and that settlements were
generally 'very low' compared to those received for back injuries (1985:22).
RSI sUfterers, it appears, were uniformly disadvantaged. Migrant workers
were generally found to receive 'somewhat lower levels of compensation than
Australian born workers, the median lump sum compensation received by
migrants (including common-law settlements) was $16,500, while Australian
born workers received a median of $19,500' (1985:22).
The authors concluded that there was an 80 per cent probability that migrants
would generally receive less compensation than Angle-Australian born workers.
While this figure was not significant to the 0.05 level the researchers felt
that this was due more to sampling biases rather than lack of selective
treatment. Women workers were found to be particularly disadvantaged as they
received consistently lower settlements than men in most categories. Migrant
women generally featured as the most disadvantaged group (1985:24-25).

.

In relation to the widely held perception that migrant workers are more
likely to initiate false claims than their Australian born counterparts, or
exaggerate the degree of their injuries, either consciously or otherwise, in
order to obtain compensation payments, the same study found the migrant
workers were as likely as Angle-Australian born workers to have objective
evidence of injury. The study supported an earlier assertion by Rubenstein
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(1982) that migrant workers are no more prone to back injuries (genuine,
psychosomatic or feigned) than Australian born workers who are sUbject to the
same degree of occupational risk.
Bearing in mind the interrelated nature of occupational health and safety,
workers' compensation, and rehabilitation, a number of general areas were
identified as potentially reflecting negative stereotyping. These were
- the workplace
- compensation claims procedures
- community attitudes and perceptions of minority groups.
Availability of adequate multilingual information appeared to be a commonly
perceived problem, particularly information relating to specific services,
for example, information about basic rights of employees and minimum safety
standards in employment, conditions of employment as determined by awards,
and knOWledge of legal aid and rehabilitative services.
It was also generally expressed that the various institutions connected with
employment and its regUlation, for example, the safety inspectorates, unions,
insurance companies, courts, legal and medical officers, contributed to the
immigrant workers' perception of the compensation process as one in which
they were generally 'less satisfied with the compensation process and its
results than non migrants' (Encel and Johnston, 1978:85).
The issues in workers' compensation pertaining specifically to non-English
speaking immigrants are currently being examined in a research project
commissioned by the Social Welfare Research Centre to the Centre for
Multicultural stUdies, University of Wollongong. The results of this project
are expected to be published around mid 1987.

•

~
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OCCOPA'lIOBJL BBIL'IB .lID s.a.nn:

'!'lIB PIBS'r STAGE D '!BE

COMPBlISA'lIOR. PROCESS

..
'!'he Work BDYiroa.ent

The extent of work-related injuries and of any detrimental outcomes for the
health of the working population is related to the environment in which the
work processes take place. The quality of occupational health and safety is
therefore an integral part of any work environment and, as such, may be
appropriately regarded as the first stage in the provisions for workers'
compensation.

•
•

The- work environment has never been free of dangers for workers. Scientific
and technological development of production processes may have a beneficial
effect on working conditions and yet can also introduce additional negative
aspects to a work environment. The development of production technology
involves not only work with new types of machinery, materials, and industrial
processes, much of which may be experimental, or untried in a work situation
but also must account for the possible development of new forms of injury
associated with these same processes and consequently, the necessity for the
treatment of those injuries. New technology and work routines create not
only the preconditions for a rapid improvement in work-safety conditions but
also additional potential for work injury.
Technological changes therefore have immediate consequences for social
relations. New employment practices in particular, intended to facilitate
the realisation of any new production potential offered by these changes, are
rapidly incorporated into work processes, with various consequences for workinjury. OVer-use injuries, not previously connected with office environments
to any great degree, have become much more prevalent with the introduction of
new technologies in these areas. The consequent reorganisation of work
processes in order to minimise risk serves as an example of this development.
Work injuries and their effects are directly and indirectly wide-ranging.
Braithwaite and Grabosky note:

As
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The cost to the hospitals system of coping with 2.5 million bed days
per·year resulting from workplace injuries is an enormous fiscal
burden (Rann, 1983:) In July 1984, the then Chairman of the
Australian Law Reform Commission, relying on a review of the
evidence by Gunningham (1984:2), has perhaps most powerfully posed
the magnitude of the problem:
• a million working days a year are lost because of accidents at
work;
• almost half a million people suffer incapacitating work injuries
in such accidents;
• over 300 die from work-related injuries and this is almost
certainly an underestimate when it is remembered that probably a
third of all cancer cases are work-related, directly or indirectly;
• in most-years, the number of days lost from occupational injury
and disease is almost twice the number lost as a result of strike
action - which captures so much media, political and public
attention;
• for every Australian injUred on the roads, about five are injured
at work. (Braithwaite and Grabosky, 1985:2-3; citing Kirby, 1984:12)

(1985:2-3)
Occupational health and safety, therefore, while being of primary concern to
the various fields of industry has, like all other forms of injury and
disability, direct implications for the whole society as the costs of workrelated injuries are ultimately borne by the whole community.

Responses in Legislation

In industrial countries, generally the past two decades or so have seen the
reform of much of the previously existing work-safety legislation. The
British Health and Safety at Work Act 1974 (HWSA) and its American
counterpart, the Occupational Safety and Health Act (OSHA, 1970), are
considered to have been enacted as a response to growing public awareness of
Health and Safety issues. (Berman, 1978; Pearse, 1985; Morrisey, 1983)
One British report, tabled by the Robens Committee in 1972, reflected this
spirit of reform and was influential in determining much of the content of
the recent Health and Safety legislation enacted in Australia.
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The Robens Report found in the context of British Health and Safety
procedures that

•

.

Present legislatory (sic) provisions follow a style and pattern
developed in an earlier and differential (sic) social and
technological context. Their piecemeal development has lead to an
haphazard mass of law which is intricate in detail, unprogressive,
often difficult to comprehend, and difficult to keep up to date. It
pays insufficient regard to human factors and to organisational
factors in accident prevention, it does not cover all workpeople,
and does not deal comprehensively and effectively with some sources
of serious hazard. These defects are compounded and perpetuated by
excessively fragmented administrative arrangements.
(1972; quoted in Turley 1985:923)
The methodological basis of the Robens Report has been questioned by several
authors. Consequently, the conclusions of the report, and the merits of its
effect on British and Australian health and safety legislation can be
questioned, as well as those conclusions of the Report which subsequently
found their way into the Myers Report (Committee of Enquiry into
Technological Change in Australia, 1980). (see Morrissey 1983:137-153)
Merritt, for example,is sceptical of the effect of such apparently reformist
legislation when it is enacted in the present climate of statistical
ignorance.
Statistics on industrial injury and disease are lamentable inaccurate, incompatible and inaccessible •••
Ignorance of the incidence of industrial injury and disease is one
bar to adequate legislation. Ignorance of their cause is another,
and possibly more disabling, one. There are two aspects of this
ignorance. First, why do accidents happen and why do disease
producing situations occur? The question may seem simplistic but it
is nevertheless fundamental, and, while work has been done in a
search for the answers, very little attention has been given to this
question by the designers of the legislation. (Merritt, 1984:14)
Merritt suggests that any attempts to evaluate the effectiveness of previous
legislation cannot occur if there is no proper understanding of the
dimensions of the industrial health and safety problem. Consequently, she
concludes that the findings of the Robens Committee, which failed in this
respect and yet were influential in respect of much of the recent Australian
legislation, were necessarily ill-conceived.
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The two basic assumptions of the Robens Committee were that most accidents
were caused by worker and management apathy, and that there was a 'natural
identity of interest' between management and workers because both sides
wanted to reduce work hazards (Braithwaite and Grabosky,1985:24). These
findings precipitated a policy Whereby there was little emphasis on law
enforcement as a regulatory strategy and subsequently greater emphasis being
placed on voluntarJ initiatives.
All States, except Queensland, have within the past decade each enacted a
specific Occupational Health and Safety Act. Designed in principle to
provide a uniform measure of protection for all workers these Acts superseded
and modified a number of specific acts which had evolved late last century in
order to deal with various industrial hazards and workplaces (McQueen et al
1985:162).
These changes also saw the evolution of statutory provisions defining the
rights employees have vis-a-vis the provision of information relating to
safety in the workplace. For example, the NSW .Occupational Health and Safety
Act 1983 states that
(2) A person who manufactures or supplies any plant for use at work
or any substance for use at work shall (a) ensure that the plant or substance is safe and without risks to
health when properly used;
(b) carry out or arrange for the carrying out of such research,
testing and examination as may be necessary for the purpose of the
discovery and elimination or minimisation of any risks to health or
safety to which the plant or substance may give rise; and
(c) take such steps as are necessary to make available in
connection with the use of the plant or substance at work adequate
information (i) about the use for which the plant is designed and about any
conditions necessary to ensure that, when put to that use, the plant
will be safe and without risks to health; or
(ii) about the results of any relevant tests which have been carried
out on or in connection with the substance and about any conditions
necessary to ensure that the substance will be safe and without
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risks to health when properly used. (NSW OCcupational Health and
Safety Act 1983, section 18, Clause 2)

•
•

..
•

Such legislation in isolation is however largely illconceived without
adequate supervision and enforcement. Also the attitude of employers and
workers to health and safety is a critical factor in the perception of risk
and the causes of work related accidents and illness. (Triggs, Meehan and
Coleman 1983:94-96). Accident prevention is to some extent therefore
contingent on attitude as well as the provision of adequate information
relating to specific risk in addition to preventative technology. McQueen et
al (1985), although commenting specifically on the Queensland Factories and
Shops Act, make several comments relevant to the sorts of problems that can
arise in work-places in general and which ultimately affect the incidence of
work related injuries and illness.
[Acts may contain] no clear statement of occupational health and
safety objectives or what constitutes a healthy work environment or
employer responsibilities in maintaining this...
A nineteenth
century 'machine minding' philosophy emphasising notions of safety
and accidental injuries •• [and] pays little attention to more
general health risks such as those related to toxic substances •••
[There is poor or] no provision for either regular training of
inspectors or regular health and safety inspections as a
prerequisite for registration. • •• [and inadequate] monitoring of
hazardous substances or the rights of employees/union
representatives to information, inspection or involvement •••
sections dealing with remedying defects, prohibiting the use of
bUildings, offences and penalties are all very ambiguous. Finally,
the penalties imposed for breaches of [these Acts and subsequent
offences] are often ludicrously small. (1985:163)
In practice very few Government occupational health and safety regulatory
agencies and inspectorates actually saw self resulation as having an
important place in their regulatory strategy. Braithwaite and Grabosky
observe that,
In practice, notwithstanding the philosophical influence of Robens,
Australian occupational health and safety regulation has relied very
little on encouraging or requiring industry or individual companies
to write and enforce their own codes of practice as opposed to
governments writing and enforcing regulations. (1985:26).

•

There has also been very little development in relation to the formation of
participatory safety committees and for the appointment of employee safety
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representatives. This represents another discrepancy between formal
legislation and practical application and has allowed the general
occupational health and safety environment to develop into a situation where)
Braithwaite and Grabosky further conclude~
the general self regulatory
aspects of the Robens Committee have been used
to justify a neglect of law enforcement while also neglecting to do
the things which the Robens philosophy says should be done.
Australian regulation has taken the form of very traditional
government command and control regulation with a weak enforcement
component. The agencies have not had the resources properly to
implement either the system they inherited or the regulatory regime
which follows from the philosophy most of them (have about the way
the system ought to) work. Underresourcing has meant a program of
ritualistic inspections by poorly qualified inspectors.
These inspectors neither mobilise management to redesign workplaces
so that they are safer, to write codes of practice, train workers in
their contents, appoint safety personnel to monitor compliance with
them, form safety committees, nor organise workers to appoint safety
representatives (as the Robens philosophy would have them do), nor
do they initiate law enforcement action on anything but a fraction
of one percent of their inspections (as a deterrence philosophy
would have them do). Essentially they walk around a factory with a
rule book which specifically covers very few of the hazards existing
in the factory and politely ask that any offences detected cease.
We do not for a moment suggest that this is without considerable
value; we simply point out that in reality inspection policies
follow neither Robens precepts nor deterrence precepts. Showing the
flag, occasionally tapping people on the shoulder to remind them of
the obligations the law places on them, probably does save a lot of
lives, but it is an actiVity which does not meet the standards of
either of the major contending regulatory philosophies. (1985:27)
In contrast to other States at the time, the Victorian Government passed
legislation in 1985 which dramatically altered the rights and obligations of
the various parties involved in the work environment. The legislation
effectively created three bodies operating under the auspices of an
integrative tribunal structure. The new body, the Accident Compensation
Commission (VACC), is intended to
ensure a coordinated approach in the implementation of WorkCare in
liaison with the Victorian Accident Rehabilitation Council and the
Occupational Health and Safety Commission that emphasises accident
prevention, rehabilitation and operational efficiency.
(YACC, 1985:11)

.
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The Victorian Occupational Health and Safety Act (1985), [hereafter referred
to as OHSA Vic.], along with the others reflects the recognised need for an
integrated approach to accident prevention, compensation and rehabilitation
in the field of industrial health and safety, and in doing so represents 'a
bold example of the new legislative approach to industrial health and safety'
(Tur1ey, 1985:923). While it utilises statutory intervention and regulation
of the work environment based on common law principles of negligence and
liability, and consequent regulatory enforcement by specific government
inspectorates, it also attempts to introduce a self regulatory aspect into
the work environment. The legislation attempts to address the problems
caused by excessive desegregation of regulatory bodies and in so doing to
improve their efficiency.
The objects of OHSA (Vic.) as set out in section 6, are:
(a)

to secure the health, safety and welfare of persons at work;

(b)

to protect persons at work against risks to health or safety;

(c)

to assist in securing safe and health work enVironments;

•

(d) to eliminate, at the source, risks to the health, .safety and
welfare of persons at work;

•

(e) to prOVide for the involvement of employees and employers and
associations representing employees and employers in the formulation
and implementation of health and safety standards. (1985:4)
The OHSA (V1c.) contains quite explicit statements about the duties required
to be observed by employers in relation to the provision of a saf~ place of
work, most of which are to be observed 'so far as is practicable'. Insertion
of this phrase 'so far as is practicable', is according-to Tur1ey of 'central
importance' to the operation of the Act being defined in Section 4 to mean
practicable haVing regard to:
(a)

the severity of the hazard or risk in question;

(b) the state of knowledge about the hazard or risk and any ways of
removing or mitigating that hazard or risk;
•
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(c) the availability and sUitability of ways to remove or mitigate
that hazard or risk; and
(d)

the cost of removing or mitigating that hazard or risk.
(Turley 1985:924)

Turley is however sceptical of the interpretation of the clause 'so far as is
practicable' and suggests that it will in actuality be interpreted as
'physically possible'. He qualifies this however, by adding;
[such terms] do bring as much certainty as possible into an area
where performance is measured against social mores and technological
capacities which must vary over time ••• [and] that there will be
additional scope for notions of justice, probability, forseeability
and practicality arising from the use of words like 'safe', 'risk',
and 'adequate' in the descriptions of the duties themselves.
(ibid:924)

Major Areas ot Concern in Healtb and Satet7 Legislation
The provision of adequate penalties and or incentives for the non compliance
or otherwise of the relevant Acts is another factor central to occupational
health and safety. To this end fines may be applied to recalcitrant
employers for the non observance of workplace legislation.
Financial penalties or incentives, that is increases or reductions in
insurance premiums and/or fines, may be applied to companies according to the
incidence of accidents in those companies. Such measures are only partially
effective however as there are no definite procedures for the reporting of
accidents according to universal criteria stipulating exactly what events
should necessarily be deemed as reportable accidents. (As discussed in
Chapter 3 of this report, the collection and collation of statistical data
relating to the area of work injury has been in a poor state for some time).
When considered within the context of poorly specified legislation, underresourced enforcement agencies, and limited threat of prosecution, then there
is a lot of scope for the improvement of occupational health and safety.
Limited resources and poor enforcement procedures mean that State stipulated
health and safety standards in Australia, even those that are regulated and
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measureable, are often evaded. Consequently, the basic precepts of these
preventative measures, designed to protect the health and well-being of
employees, may be of little real benefit •
•

It was suggested by one of our interviewees that any reformative provisions
can be only successful if the legislation is comprehensive enough to cope for
a diversity of corporate structures. For example, legislation should be able
to account for the fact that a company may aggregate all or most of its high
accident rate work processes together into a single operation for the
purposes of effectively lowering the reported accident rates of other areas
of its operations. Penalties (for higher than average accident rates) are
then theoretically more than offset by premium reductions (for fewer
accidents) in other areas. The aim of such a practice is to create a net
reduction in premium rates across all operations even though the net rate of
accidents, across all operations, is effectively the same. It is particularly
difficult to prevent this sort of operation as few restrictions on corporate
structuring exist. Consequently the preventative intent of this sort of
legislation may be circumvented to some extent and its overall effect
minimised •

•
..

Similarly, if penalties for non compliance with sarety standards (themselves
designed to exercise a deterrent effect quite separate from adequate
enforcement and policing) are so small as to be negligible relative to the
perceived costs of restructuring operations towards safer procedures, then
there is also little incentive for employers to improve conditions.
Occupational health and safety problems therefore tend to be associated with
the non-observance of legislation at the work-place, and non-enforcement of
the provisions contained in occupational health and safety acts by statutory
bodies and enforcement agencies.

.

.

The major criticisms levelled at policy initiatives in the Australian
occupational health and safety context relate to poor data collection and
ineVitably therefore to inadequate representations of the dimensions of the
occupational health and safety problem itself (Merritt, 1985). AlSO, as
Braithwaite and Grabosky indicate, the level of implementation of the
recommendations of the Robens Report was generally inadequate. As a
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consequence ~f poor resourcing, any potentially beneficial effects of reform
were reduced. Improvement in the quality of Australian occupational health
and safety has been fragmentary.
Contrary to the intentions of many, therefore, community responsibility for
the work-injured and comprehensive entitlement to care, treatment,
rehabilitation and compensation exists only as an ideal rather than in any
real sense. Health and safety reform in the workplace has demonstrably not
been the product of integrated and co-ordinated reform but rather remains
very much an issue of the industrial bargaining process. The result has been
a general formula of resolution by conflict rather than the systematic
implementation of integrated reforms related to modified work practices.
In an international overview Rosenbrock (1985) identifies eight areas central
to the contemporary management of work injury which can no longer be
considered as 'teething troubles' related to the reforms of the past two
decades but rather are, 'basic misdirections' or deficits of policy. These
are as follows
Inadequate range of the provisions: they do not cover all employees
or plants, or the employees' needs for health protection (deficits in
width and depth of the regulations)
• Insufficient force of state and collective norms. This leads to
wide non-compliance, even in the case of legal provisions.
Lack of plant-related activity by the supervising state bodies.
They often seem themselves more as consultative partners of the
enterprises than as a state control body with the power to impose
sanctions.
Functionalisation of the work-protection system for other than
health aims, e.g. employment policy (staff selection). In some cases
this has reversed the effect of the OHS system.
• The already overburdened workers' representatives (works councils,
OHS committees, shop stewards, etc.) are too small a counterbalance,
legally and in terms of company labour policy, for questions of labour
and health. Consequences are far-reaching functional deficits and even
non-exercise of important rights.
Dominance of a scientific/reductionist point of view on the part of
professionals (physicians, psychologists, engineers, designers, etc.)
as regards the employees' autonomous perception of stress and hazards.

•
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• Mostly silent acceptance of health attrition connected with paid
labour, particularly by underprivileged groups of employees, in spite
of the advances of the last decade.
• Ro integration of professional knowledge with the informal OHS
potential of the employees. This leads to stable deficits at a high
level which will continue to grow due to new technologies. (1985:338)

Although Rosenbrock is writing in the context of Western European countries,
many of the above points are reflected in the Australian OHS environment.
Sweden, for example, has instigated health and safety reforms which place
greater reliance on legislative provisions rather than on voluntary
agreements between employees and employers. As reported by Ravarro (1983),
this has resulted in
1. Shift of focus from by labor from individual behavioural and
psychological interventions to collective political interventions
[with] emphasis on changing the working envirolDent to adapt it to
human aptitudes rather than changing individual behaviour.
2. A broadening of the meaning of environment to extend beyond the
physical, the psychological, and social dimensions. In other words,
the term f conditions of work f was redefined to include changes in the
collective relations of production•

•

..

3. A focus on collective rather than on individual interventions to
improve the protection of the worker ••• [One] consequence of this
collective focus was that research at the workplace tended to encourage
generalised knowledge which could be used for legislative purposes,
trade union policies, or other collective purposes.
4. A change in the place of training of the delegates and the workers.
Rather than holding lectures by company safety engineers or courses
away from the plant, the LO [Swedish Trade Union Confederation] wanted
that training to take place through study circles on the plant
premises.
5. A change in the training of workers and of delegates. Instead of
getting individual health education, workers and delegates received
training on how to monitor the working conditions and detect the
problem areas.
6. A change in the power of the safety delegates ••• From agents of
communication and information safety delegates became agents of
control •••
7. An increase in the number of safety delegates...
number of workers per delegate is 30-35 •

...

The average
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8.

An increase in the number of safety committees and a change in
their composition and function. Every place of work with 50 or more
employees (77 per cent of the labor force) must have a safety
committee, a committee with management and employee representation.
The employees' representatives - the majority of the committee include representatives of the blue-collar and white-collar unions in
proportion to their numbers in that enterprise. The responsibilities
of the committee are to advise management on matters related to safety
protection and health prevention, to approve the budget of the
occupational health service of the enterprise, to direct these services
and to do the hiring and firing of the professional staff, including
physicians and sanitary engineers. The final size of the budget needs
to be approved unanimously, giving management - in the minority in this
council - a veto power on the overall size of resources allocated to
the occupational health services. Thus, management retains
considerable power in these safety committees, power further augmented
by the fact that the chairman and secretary of the committee are
appointed by management. The safety committees have the right to be
consulted and informed about all changes in the labor process and in
the organisation and administration of the enterprise that may have an
effect on the health and safety of the workers. The committee has the
right to be consulted and informed about changes prior to their taking
place. Also, it has the right to be informed and have access to
information that has a bearing on the health and safety of the workers.
It does not have the right, however, of access to trade secrets.
(Navarro 1983:551 passim)
Navarro suggests that the construction of occupational health and safety
policy is an expression of political interest and power rather than the
application of scientific standards by professional (statutory) enforcement
agencies.
Citing the United States of America and Sweden as comparative examples,
Navarro considers that
the key factors explaining occupational health policies are to be found
not in the values of the personnel of the occupational health and
safety agencies but, rather, in the political power of the two major
classes (capital and labor) and in the set of influences exerted on
these agencies by the class instruments (e.g. parties, unions, trade
organisations) in these societies. (1983:522)
The implication made by Navarro is that occupational health and safety policy
~s mutabl~ but that the responsibility for change cannot be delegated solely
to enforcement agencies. This is particularly the case if those agencies are
underresourced and ill-informed as has traditionally been the case in
Australia where there has also .been a demonstrable tendency to reduce work

•
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health and safety issues to the level of the individual rather than to
recognise that there are important social dimensions to work-accidents

.

(McDonald, 1985:19) •
Generally speaking, the problems of poorly integrated occupational health and

•

safety systems and the implications of the same for the prevention of trauma
injuries is considered to be more extreme in the description and recognition
of work-related illnesses.
The standards of proof for establishing the connection between workplace
conditions and disability is also more difficult to meet with occupational
diseases. Illness, particularly cancer and other chronic diseases, often
develop some considerable period of time after exposure and consequently are
difficult to relate to exposure levels in the workplace. Causality therefore
remains a problem and the onus of proof remains with the worker except for
those cases in which a certain disease is universally accepted to be the
product of certain forms of exposure.
Nelson et al (1983) identify several factors which they consider contribute
to the inadequate recognition and prevention of work related-illnesses. They
note that
In eValuating occupational disease, physicians are likely to make
erroneous assumptions about conditions in the workplace and the
etiology of the disease[s] in question. These assumptions are:
1. That most workplaces are relatively safe and clean, and that the
government is asserting its authority to uncover and control hazardous
workplace exposures.
2. That the clinical manifestations of occupational disease are easily
distinguishable from clinical symptoms that are ascribed to non-workrelated diseases.
3•. That workers are responsible for assuming the risks of their work
because they not only know the risks, but are free to choose whether to
accept or refuse hazardous work.

•

4. That most working people are, themselves, responsible for the
occupational death and disease epidemic because of their carelessness
on the job and lack of concern over job safety and health.
Furthermore, it is argued that the epidemic of disease among working
people is not really due to their work but, rather, 'due to personal

98

'life-style choices', such as smoking, drinking, poor diet, lack of
exercise, etc. (1983:885)
The latter two assumptions, Nelson et al note, are classic examples of the
approach that places accountability on the individual for 'events and
circumstances largely out of his or her control'. As observed by McDonald
(1985:19) they form examples of an ego-centric approach which 'concentrates
all activities on altering the individual to overcome the problem'. McDonald
contrasts the ego-centric model to ergonomic and sociosomatic models of workinjury causality. The ergonomic model conceptualises accidents in terms of
person/machine/environment interaction while sociosomatic models, on the
other hand, offer a more dynamic interpretation of work injuries by placing
them in a social and industrial context. Sociosomatic models are thus
efforts to control accidents which aim at helping society change its
lifestyle and the way in which it uses artifacts, and are perhaps best
approximated by the Swedish approach to occupational health and safety.
In Australia several initiatives have evolved in response to the above
problems. Individual unions have begun to structure formal health and safety
agreements between themselves and employers, setting out the responsibilities
of all the parties in the workplace and establishing arrangements within
which all parties may be involved in protecting workers' health and safety.
The Australian Metal Workers Union (AMWU) has, for example, adopted this type
of approach.
The general content of such agreements is outlined as containing the
following:
(1) General Introduction: which states the objectives of the
agreement; provides for joint determination of the issues by unions
and management; and establishes the principle that legal standards
will be treated as minimal reqUirements.
(2) Agreed Responsibilities: which states in general terms the
respective responsibilities of management and workers, and notes that
the agreement does not in any way diminish the legal responsibility of
management to provide a health and safe place of work.
(3) Structural Arrangements: the terms under which union health and
safety representatives will be recognised; provides for their
appointment; and specifies their rights and powers and
responsibilities. It also establishes joint health and safety
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oommittee(s), and provides the oonstitution and terms of referenoe, for
suoh oommittee(s).
(4) General Prinoiples: these are aimed at oontrolling the working
environment. This seotion establishes oertain ground rules for the
oontrol of hazards and these are to be respeoted by the parties to the
agreement •

•

..

(5) Conolusion: this provides for review, and for any other relevant
matters, e.g. whether the agreement is to be deemed part of the
oonditions for the employment of workers.
(AMVU Information Bulletin. Health and 8a1'et~, undated)
In 1985 the A.C.T.U. National Conferenoe released a statement on oooupational
health and safety whioh presents in detailed form its aooeptanoe of the
reoommendations and findings of various Committees of the World Health
Organisation and the International Labour Offioe (ACTO 1985 doo. no.D90).
These reiterate the aims of the model agreement mentioned above and also
define the problem of oooupational health and safety as oomprising not only
safety in the workplaoe, that is proteotion and prevention, but also
oompensation for injury and proper rehabilitation. This statement also
expressed support for the then National Oooupational Health and Safety
Commission (now Worksafe Australia), for the development of nationally
uniform standards with adequate oo-ordination between the relevant State and
Federal Authorities, for the development of adequate researoh into
oooupational diseases, inoluding epidemiologioal studies, and for uniform
reporting and reoording of aooident statistios, on a shift by shift basis
rather than 'lump sum' over a 24-hour period.
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CHAPTER 7:

Extent

o~

VORDRS COMPDS1TIOlI AID DCOIII SBCURI'l'Y

.

eo.pensation Coverage

The evolution of the 'welfare state' in Australia has been more or less
contemporaneous with the inception and development of workers' compensation
schemes. The two have, however, remained under separate jurisdictions in
most cases. Until recently, the provision of financial benefits for work
injury and incapacity formally remained within the jurisdiction of privately
owned and operated insurance companies. Insurance companies have operated in
conjunction with specialist medical, legal and investigative services, the
result being that compensation has existed as a service provided under the
auspices of amalgamated private interest groups.
General heal~h care, on the other hand, has remained the jurisdiction of
Federal and State governments, as has the provision of most rehabilitative
care and control and enforcement agencies related to occupational health and
safety. The notion of universal provision of benefits for all work-injury,
either as income replacement or as income support combined with postaccident, medical and rehabilitative care, is only gradually developing in
Australia. Reform in this direction is only occurring at the State level
and, generally speaking, follows the prescription of reforms overseas,
particularly in New Zealand. Victoria introduced a scheme designed to meet
some of the above policy aims in 1985. Other States are moving in a similar
direction. Reform, however, is haphazard and universal standards and models
are not being applied across all States.
Workers' compensation, long recognised as a eam.unity cost, has until fairly
recently been a profitable source of investment income for insurance
companies (see Australian Financial Review, 10.6.86; also Sydney Horning
Herald 11.8.86). In recent periods, however, disparities in the workers'
compensation network have resulted in declining profit margins and
withdrawals from the market by some companies, or a restructuring of schemes
by State legislatures.

I!'
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In order to restructure the costs of compensation to employers and also to
provide more comprehensive integrated post-accident treatment, some
Australian States, e.g Victoria (and also New Zealand), have initiated major
reforms in recent times. Even where reforms have occurred, however, they do
not provide for the comprehensive management of work-incapacity based on the
principle of income maintenance, although New Zealand scheme, being
integrated with social security, offers a more comprehensive 'social
insurance' model. Given current economic and political constraints, the cost
of providing such coverage would be an impossible burden at present. It is
unlikely that this sort of coverage will be provided, at least in the near
future, in Australia.
Drawing the notion of compensation out to a hypothetical extremity and yet
realising the actual limited precepts of compensation since its development
from a private insurer base is a useful exercise from the point of view of
defining the jurisdiction of Australian social welfare provisions.
Privatised compensation has traditionally been oriented to profit and has
relied on a limited conceptualisation of work-injury to do so. The sooial
security and welfare system, on the other hand, has accommodated the residual
forms of physical incapacity, some of which have been directly related to
poor employment conditions incorporating unsafe work practices or secondarily
related to industrial processes in the form of environmentally induced
disabilities and diseases.
By traditionally offering only a residual level of service, that is, by
restricting coverage in the main to trauma injuries and practising a policy
of claims minimalisation in relation to other injuries, and further
restricting claims generally by using premium increases as a disincentive
for employers to claim, private insurers have arguably utilised the workinjury phenomena as a source for generation of corporate investment income.
On the other hand, the less obvious and less quantifiable, and therefore less
predictable areas of work incapacity, have tended to be incorporated into the
State welfare apparatus as a form of direct public cost •

•
By not haVing to recognise what amounts to an almost complete class of workrelated injury, and by not being required to account, pay·for, regulate or
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improve their activities in relation to these injuries, employers as a group
have consequently been in receipt of considerable concessions and subsidies
from the public sector and community as a whole.
Although statutory and administrative reforms have been slow in Australia in
regard to compensation reform, reform at the 'service delivery' level has
been somewhat quicker. A greater number of work-related conditions has been
identified and additional responsibilities have been placed onto insurancebased compensation systems, greatly increasing the number and variety of
compensable conditions and occupations covered. The expansion of the
parameters of compensation and compensable injuries means that compensation
is now typically less restricted to trauma type injuries.
Recent reforms in workers' compensation reflect this redefinition of workrelated injuries and an increasing awareness at the social policy level of
the range of potentially negative effects or 'diswelfares' of employment.
This growing appreciation of diswelfares has in some areas been incorporated
into a critique of privatised compensation coverage and of the
disproportionate costs hitherto borne by the public social welfare system.
Reforms have been instigated as a result of this broadening or redefinition
of the costs associated with work injury. The more adventurous reforms have
redefined the problem of work injury as a social phenomenon requiring
integrated social policy solutions. For example, redefining injury as a
statistically inevitable by-product of industrial production, New Zealand has
developed its own version of a comprehensive accident coverage scheme (or
nearly so) providing integrated post-accident care.
In assuming a deterministic approach to work injury, it is necessary to
ensure that administrative schemes do not develop a 'cost above service'
attitude but rather, constantly review and modify services and access to
them. When Sinfield describes social services as payment for diswelfares as
'part of the price we pay to some people for bearing part of the cost of
other people's progress' (1978:133), he is referring to an underlying
rationale of social welfare schemes generally.

•
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Workers' oOlDpensatlon schemes have long relied on a similar prinoiple.
Rather than the prioe ot disweltares being paid by sooial weltare
institutions, it was intended that employers should be responsible tor
meeting oOlDpensation oosts even· though these oosts are dispersed by means ot
insuranoe and retleoted in tinal produot prioes
(Saokville 1984).
Even though we have no indioation ot what it wouldoost to provide universal
oomprehensive oompensation in Australia, we oan demonstrate that historioally
only a portion ot the true oost ot providing tor the disweltares ot injury
has been allooated to employers, even tor injuriesdireotly and obviously
related to employment'. This is beoause the notion ot injury has tor the most
part been represented only in a limited or trunoated torm.

•

.

.

More general environmental injuries have not been inoorporated into
oOlDpensation models, even in the more progressive New Zealand or Viotorian
oontext. Presumably the indeterminate and vague nature ot such injuries
(illnesses and diseases in the main) will mean that they are not readily
inoorporated into oOlDpensation struotures in the near tuture, exoept perhaps
in the oase ot the more extreme examples suoh as Bhopal, India, or Sveso,
Italy. Compensation in the tormer oase is still, however, via oommon-law and
not being provided on an administrative/no-tault basis •
For environmental injuries to be inoorporated into oompensation sohemes on
the basis that they are other torms ot produotion-related disabilities and
illnesses there would have to be a signitioant redetinition ot the ooncept ot
work-related injury and ot injury oausation and responsibility tor suoh
injury, as well as an expansion ot the traditional notion ot oompensation.
Common-law/statutory and administrative sohemes have several common teatures
- they both contain elements ot restitution in addition to a component ot
tuture compensation, and both give recognition to the need tor the provision
ot ongoing medical and rehabilitative care. However, there are signiticant
qualitative ditterences in the manner in which these benetits are struotured
and the degree to which they are integrated with other social weltare
institutions, both State and Federal.
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No-fault schemes, independent personal insurance and common-law claims are
estimated to provide reasonable compensation in 90-95% of these cases
(Victoria, Workers' eo.pensation Retorm, 1984:27). For mOre complex trauma
injury cases and other injuries which may involve extended periods of work
incapacity the situation is apparently not so straight forward. In relation
to the recognition of and compensation for work related diseases it appears
that it may be even less so.

•

.

For the remaining proportion of cases (where payments are contested or
denied) or in those cases where payments have been dissipated which result in
an individual being in a financially dependent status, the Social Security
network becomes involved. Given the diversity of financial payments made, it
is perhaps more appropriate to use 'payment for work-injury' rather than
compensation as a generic term to encompass all forms of financial
assistance. Sickness Benefits are in the majority of cases repaid according
the principles established in the decision of the Administrative Appeals
Tribunal in Castronuovo and Director.General of Social Security (N82/388, 15
May 1984. cited in Moon,1985:183). Monies held by insurers in respect of
those benefits not paid and unremitted lump sums may be reinvested in the
interim and thereby attract interest payments. This capital remains with the
insurance company rather than being forfeited to the plaintiff or the Federal
government.
•
It is difficult to ascertain the extent to which Social Security payments are
utilised as a form of non-contributory income support mechanisms by claimants
as there appear to be no clear records of this sort kept by Social Security.
There are, however, some factors which give some indication of the manner in
which public revenue is integrated with the accident insurance/compensation
sector.
For example, as we noted in Chapter 4,
A study for the NSW Law Reform Commission, which attempted to trace
all recipients of significant lump sum awards in NSW in 1976,
included in the survey all recipients of 'large' workers'
compensation redemptions in 1976 - expressed in terms of amounts of
$40,000 or more - and all recipients of 'medium' level workers'
compensation redemptions in 1976 - expressed in terms of amounts
between $20,000 and $30,000, ••• found that in 1983 two thirds of the

.
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persons in each of these groups were in receipt of social security
benefits. (Victoria, Workers' Compensation, 1984:31)

•
•

This would appear to suggest that this form of compensation did not meet
future costs adequately in the majority of cases, and that this deficiency
appears to be spread across a wide range of cases as defined by size of
settlement. The implications of this situation are two-fold. Firstly, it
appears as though compensation for the sample group did not adequately
replace lost wages and that consequently some settlements were deficient in
this fundamental respect. The other aspect is that, as an alternative, the
work-injured subsequently become the recipients of subsistence level payments
in lieu of wages, being effectively reduced to the status of welfare
beneficiaries for what may have been for all intents and purposes a
compensable injury.
The resultant reduction in social status and complementary application of
stigma attached to welfare beneficiaries can presumably result in reduced
self esteem. These negative attitudes in turn are a recognised disincentive
to rehabilitation. In addition to low self esteem, compensation
beneficiaries, or those in receipt of social security payments in lieu of
compensation, may be exposed to terms such as 'compo bludger' and other
forms of negative social evaluations, which appear to commonly accompany
social welfare recipients in this category (Watson 1985:82-84).

Workers' ee.pensation and Socia1 Security

,.

Eligibility for Social Security payments is based on the usual principles of
establishing dependent status. Payment may be provided from either of the
Unemployment benefit, Sickness benefit or Invalid pension schemes. In cases
of work-related injury or ill-health access to Social Security payments
usually becomes necessary in situations where liability for payment of
benefit is contested and/or proof of incapacity is not substantiated or
contested, where non eligibility has been established yet there is residual
incapacity or unemployment, or where compensatory payments have ceased having
reached the maximum statutory amount provided for or where compensatory
payments have been made and yet dissipated. The social security
infrastructure therefore operates in its traditional 'safety net' role in

.

/

106

this area according to the provisions of Section 108 of the Social Security
Act 1947. This section operates in amended form in conjunction with Section
115 and Division 3A of the same Act.
The normal mode of payment of interim social welfare to work-injured persons
awaiting the outcome of a disputed claim, or damages at common law, or for
other reasons, is through the Sickness benefits scheme contained in the
provisions of Section 108 of the Social Security Act. The Act states that a
person is eligible for sickness benefits where he or she;
satisfies the Secretary [to the Department of Social Security] that,
throughout the relevant period, he was incapacitated for work by
reasons of sickness or accident (being an incapacity of a temporary
nature) and that he has thereby suffered a loss of salary, wages or
other income. (1947, Section 108)
This is however subject to qualification in several instances# one of which
is the income test clause included in Section 114 of the same Act which in
effect makes payment conditional upon estimated and actual income at the time
of application for this benefit.
Sub Section 3 of the same Section stipulates that;
for the purposes of the application of sub-section (1) in relation
to a married person, the income of a person shall include the income
of that person's spouse, unless that person and his spouse are
liVing apart Also Section 115 details the provisions for the recovery of sickness benefits
in cases where compensation payments are pending. This means that in two
income households where one member is injured, and application for benefits
is denied, then depending on the income of the other person, the injured
person mayor may not be eligible for sickness benefits.
The combined effect of Sections 115 and Division 3A of The Act in association
with various other clauses has been to prevent the dual paJment of damages
and/or other compensatory payments and social security benefits for the
purposes of anyone injury. This dual payment is also termed 'double
dipping'.

•
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Where Sickness Benefit is paid for a period before the determination of a
compensation or damages claim the Act effectively requires repayment of some
or all of the Sickness Benefit upon determination of that claim. Problems
have occurred in the area of repayment and sums have been claimed from people
who are either unprepared tor, or unaware of, the demand. Problems have also
arisen in cases where lump sums have been awarded and have been dissipated.
Recent amendments to the Social Security Act have adopted a revised formula
for calculating the payback of Sickness Benefit and Rehabilitation Allowance
in order to clarify the effect of past lump sum compensation on current or
future eligibility for social security benefits. In accordance with
subsections 1151 and 135R of the Act the Secretary to the Department of
Social Security is able to waive that department's right to recover any of
the above amounts in cases where 'special circumstances' prevail, that is,
where it may be unjust, unreasonable or otherwise inappropriate to recover
the money.
As trom 1st July 1986, Sickness Benefits and Rehabilitation Allowances
repayment atter lump sum compensation is calculated according to the
estimated duration of that lump sum, in terms of past wages lost and future
wage replacement. (Average weekly male earning in Australia at the time of
the award are used as the basis of these calculations). The recipient is
generally required to repay all Sickness Benefits paid prior to the
compensation. or damages award according to this formula provided that the
size of the award extends this equation to the date ot settlement. Future
entitlement to benefits is restricted in a similar way with respect to the
size of lump sum or receipt of periodical payments.

..

These revisions were dratted in order to account not only for 'double
dipping' in the more obvious contexts but to clarity the position of
applicants whose situation is similar to the decision of the Administrative
Appeals Tribunal in relation to Castronuovo and Director General ot Social
Security (82/388, 15 May 1984). This case and a general discussion of the
issues in this area, prior to the recent changes mentioned earlier, is
provided by Moon (1985). In addition Moon provides other 'common examples'
where the need for clarification of general eligibility for social security
benefits may arise, for example, in cases where:
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• solicitors releasing the entire lump sum to clients without
ensuring that the client is aware of a liability to repay an amount
to DSS;
• solicitors failing to calculate the amount of the liability or to
ensure that it has been correctly calculated by DSS or failing to
ensure the injured person will have some money left over after DSS
has been repaid out of the lump sum;
• solicitors failing to advise injured clients that they may not be
eligible for any sickness benefit at all for a number of years after
their award or settlement or that they may only be eligible for the
benefit at a greatly reduced rate until they reach retirement age
and become eligible for an age pension;
• solicitors advising clients that they will be eligible, as if as
of right, for an invalid pension after their settlement or award;
• solicitors advising clients to put their lump sum payments toward
the purchase of a home, without first ensuring that they are
entitled to any pension or benefit in the future;
• solicitors advising clients that they are better off receiving no
DSS benefits at all prior to the settlement or award than receiving
sickness benefits simply because they may have to be repaid.
Solicitors do not bear sole responsibility for these problems. Many
injured workers' social security problems are directly attributable
to the fact that some insurance companies repeatedly ignore the
s.115 and Div. 3A notices served on them by DSS. Despite the fact
that the notices create a liability in the insurers to repay amounts
to DSS, they often release the entire amount to the workers'
solicitor who in turn, releases it to the worker. In [our]
experience, DSS will always choose to pursue the worker for
repayment, even though both the worker and the insurer are
individually liable for the full amount.
(Moon 1985:182)
Additional problems have previously arisen if the Department of Social
Security has failed to notify the relevant employer, workers' compensation
insurer, or claimant's solicitor of any potential paybacks.
In addition persons who are not working, and who may be awaiting compensation
or damages payments, may be entitled to Unemployment Benefits (section 107 of
the Act) providing of course that they are unemployed, fit for light or
selected duties, and are actively seeking employment. Also Special Benefits
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(section 124) can be paid in instances where the claimant is still
technically deemed to be employed by an employer who is unable or unwilling
to provide them with light duties and is therefore ineligible for
Unemployment Benefits. Finally, the Invalid Pension (s24) is also available
for those who are permanently and severely incapacitated for work. The
requirement that the applicant for an Invalid Pension be 85 per cent
incapacitated does appear to be variably adhered to. (see DSS, rer.aDent
IDcapao1t~ IlIYalid Pension in Australia 1984: 234 )
These provisions have several possible implications. If there is a delay in
compensatory payments, or payment is contested on the grounds of conflicting
medical opinion (on the grounds of disputed fitness for work, for example)
and the matter is referred to a compensation court - in which case it may not
be heard for 12 to 18 months on average -, and the income of the household is
above that level provided for in Section 114, then that worker (and
household) is effectively denied timely access to compensatory payments or to
Sickness Benefits which are repayable in compensation cases. In addition, in
two income households where one income is the major income and the other
forms an additional supplementary component, either of two effects can occur
depending upon which income is affected by injury. If the earner of the
minor income is injured then that person may become dependent on the major
income earner by virtue of the income test provisions mentioned above. If
the major income component is affected then both members may become dependent
on the minor income SUbject to assistance from Social Security.

•

In either case the effects are probably quite severe. In a usual husbandand-wife household the propensity of females to part-time work results in a
disposition in the legislation which effectively increases the dependence of
injured women on their spouse's income, pending the outcome of a disputed
compensation claim. This potentially restricts personal autonomy, and
presumably reinforces the traditionally dominant male role. The suggestion
here is not that the legislation is enacted with this outcome in mind;
rather, the conditions that characterise employment for many women, part-time
employment particularly, are perhaps not addressed by the legislation which
has no strict clauses on limiting the practice of claim denial by denial of
liability. Asa reSUlt, the member earning the minor component in a two
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income house~old, who is often female, happens to be at an extra disadvantage
through the practice of means tested non-eligibility for benefits.
From the provisions of sickness benefits legislation and from the indications
of that limited amount of survey data which is available it appears as though
compensation schemes as they have operated in the past, and still do operate
in most States, covertly utilise the social security apparatus in either a
short term or a long term context. That is, through denial of payments,
subject to resolution of disputed cases, or through shortfalls in the size of
compensation payments by lump sums, the schemes ultimately force some
recipients to seek social welfare benefits.
It appears, therefore, that Fahy's statement that compensation benefits are
more often than not 'geared to providing a generous level of [remuneration]
and not full indemnity' (1984:12) made in the context of the New Zealand
compensation scheme may not apply in the case of Australian schemes. Rather,
compensation schemes for work injury in Australia appear to ultilise social
security payments to meet a shortfall in benefits paid in either a long term
and a short term context, payments which are not generous. The social
security infrastructure appears therefore to be used as a source of interim
and long term SUbsidy for compensation schemes in Australia.
If we accept the proposition, put forward by Quinlan (1986), Rom (1983) and
many others, that compensation schemes are mainly disposed to prOViding
compensation in cases of trauma injury and that in the main disease-related
compensation goes unrecognised and consequently unpaid, then we find that not
only is there an obvious shortfall (partially measured and recognised) in
compensation payments which is met by the social security/social welfare
infrastructure but that there is another category of disability related to
industrial production which may have hitherto gone uncompensated in the
majority of instances; that of occupationally induced illnesses and
diseases. An estimate of the size of this group of such persons is
apparently not readily available.
Also when we remember that similar income restrictions apply when determining
eligibility status for the Invalid pension it can be assumed that these
restrictions mean that there is at least some further compensation or income
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replacement tram the sooial security/social welfare network for seriously
incapacitated persons who are not in receipt of other, formal compensatory
payments •

..
Just as it is difficult to estimate the number of people who use the social
security network as a short term post-work-injury, income maintenance
network, it is also difficult to gain an indication of the actual extent to
which the Social Security network is used as either a source of interim
subsidy, or as a long term mechanism for externalising a proportion of
operational cost by the compensation network, that is, of the monetary
amounts involved. No records or estimates appear to be readily available in
relation to this point.
Some indication of structured welfare dependence arising as the result of
work-injury is contained in the statistics section of this report.In
addition, in Workers' ee.peDSation Legl.slation in Australia <198') Tables 1
and 8 list those limits which exist in respect of compensation for total
incapacity and compensation payable for partial incapacity, arising from
work-related injury. Bearing in mind that these payments occur in
conjunction with lump sum payments for specific injuries (Table 9), we find
that there are definite prescribed financial maxima for the compensation of
most forms of injury in the majority of schemes. These tables are reproduced
in Appendices 1.1, 1.2 and 1.3 respectively.
Using AppendiX 1.1 as a guide, there appear to be few instances in which
there are no ceilings applied to benefits payable, the major exceptions being
NSW and CCGE both of which are in effect unlimited. Most other schEllles,
subject to discretionary revision in some cases, do apply maxima although the
Victorian Work Care scheme has resulted in a readjustment of compensation
rates in that State to provide for unlimited wage-related payments, subject
to invalidity and other criteria.
In respect of those injuries where the amount payable is not commuted to a
lump sum, and given that payments are earnings related (in most cases to
average weekly earnings) it is possible to gain an indication of the likely
period of time that an individual will receive benefits from a compensation
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scheme prior to any need to resort to other forms of income maintenance, such
as the social security network.
It should be remembered, however, that these rates are subject to
modification in certain industrial sectors and individual cases by way of
make-up-pay and extensions of employer liability clauses inserted into
certain specific industrial awards (which may indicate one extent to which
compensatory payments are not representative of actual earnings due to

•

overtime worked and other allowances which place the median earnings somewhat
higher than the average).
Upon settlement of a case in favour of the plaintiff, money is repaid to the
Commonwealth in accordance with section 115 and Division 3A of the Social
Security Act, 1947; and to the claimant. The value of these repayments would
appear to be reduced in real terms by factors such as inflation. Insurance
companies therefore effectively have the use of wage related funds, prior to
a post inflationary discounted repayment, for a considerable period of time.
The practice of denying liability also means that the overall cost per claim
for any compensation scheme is increased with the SUbsequent incorporation of
legal, medical and administrative costs into overall cost structures. These
costs are passed onto insurance companies and to some extent would appear to
be funded by the above re-investment procedure, although it is not clear who
the main beneficiaries of this scheme might be. Judging from statements in
the press, however, it would appear that it is not insurance companies but
intermediate professionals who stand to gain most, that is the lawyers, the
doctors, and the investigators, etc.
It was suggested by one of our interviewees that if cessation of any payment
were contingent on a hearing before a court or tribunal which had the
discretionary power to determine the relative merit of each case prior to
payments being stopped or reduced then this may result in a fairer, more
equitable and efficient process, and possibly reduce the need to resort to
complicated medico-legal procedures, decrease delays and would produce
beneficial effects for claimant and insurer alike.
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Beneficial effects for the claimant could possibly include reductions in
general stress associated with delays and appeal procedures, provide less
incentive for the development of accident neuroses - with possible beneficial
effects on rehabilitation. Any reduction of delays in processing cases and
appeals would presumably facilitate less need for persons involved to rely on
social security benefits. The subsistence level of social security payments
would not meet the average outgoings of an average home economy geared to a
working income, possibly with overtime included, the injured worker is
therefore forced to rely on accumulated savings or to borrow money. In this
sense the compensation network is failing.
It was further suggested that in the case of disputed claims, that all monies
not paid to a claimant be held in a public fund. This would have the effect
of ensuring greater control over reinvestment of funds by insurance companies
and presumably facilitate a greater level of control over the allocation of
these capital gains. Greater controls over these funds would presumably act
as a restraint on any tendency for unreasonable denial of eligibility by
insurers.
In conclusion, the. role of the Federal government in providing direct income
support for work-injured persons by means of various social security payments
appears to be quite extensive and has acted to provide a considerable degree
of subsidy to State workers' compensation schemes. The literature also
suggests that Federal government involvement in the management of work-injury
extends beyond the issue of workers' compensation and the prevention,
management and rehabilitation aspects of work-injuries and disability. For
example, workers' compensation premiums, being an operational cost,
effectively reduce the company tax payable by employers and effectively form
a Federal tax expenditure which in turn means that the Federal sector has
traditionally made an indirect subsidy to the funding of work injury. An
examination of these and other aspects of the 'costs' associated with injury
and disability in general, both financial and social, would provide
additional insight into the management of injury and disability in Australia
and the role of the state in that process.

11
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APPENDIX 3.1

2.

*

DEVELOPMENT OF STANDARDS FOR REPORTING, RECORDING AND CLASSIFICATION

2.1 Various attempts have been made internationally, nationally and at the
State level to standardise the concepts, classifications and collection
procedures for occupational injury and disease data. The major initiatives in
Australia for standardisation of statistics have been undertaken by the
Australian Bureau of Statistics and the Standards Association of Australia,
and the Committee recognises and acknowledges the value of their work in this
area. This Section provides a brief overview of some of these activities.
INTERNATIONAL LABOUR ORGANISATION (ILO)
2.2 Efforts by the ILO to standardise statistics relating to occupational
injury and disease date back to the inaugural International Conference of
Labour Statisticians (ICLS) held in 1923.4 The tenth ICLS (1962) recognised
the importance of adequate statistics in this area for the purpose of
developing accident prevention programs, and subsequently passed a resolution
concerning standard terminology, concepts and definitions.~
2.3 The thirteenth IClS (1982) considered the conclusions of a Meeting of
Experts on Statistics of Occupational Injuries convened by the ILO in 1981,
and adopted a resolution covering terminology, methodology, concepts and
definitions, sources of the data, coverage, classifications of the data and
various comparative measures.~ This resolution replaced those adopted by
earlier ICLSs. The text of the resolution adopted by the thirteenth ICLS
(1982) is provided in Appendix D.
AUSTRALIAN BUREAU OF STATISTICS (ABS)
2.4 Following a Statisticians' Conference held in 1978, the ABS developed
recommended national standards covering classifications and concepts for the
collection of occupational injury and disease statistics based on workers'
compensation clai~s.3 The ABS standards were based largely on earlier ILO
recommendations, with minor revisions to classifications and associated
codings of certain data items. A copy of the 1978 ABS recommended standards
is provided in Appendix E. The 1978 standards document is only part of the
ABS standards work, and much of the detailed procedures and counting rules
the ABS has developed to support these standards are contained in subsequent
detailed classification documentation.
2.5 The extent to which the State and Territory compensation authorities
have adopted the ABS standards varies, and at the present time it is not
possible to produce a nationally comparable set of compensation-based
statistics. The present difficulties in using workers' compensation claims as
a source of occupational injury and disease statistics have arisen partly

*

Appendices 3.1, 3.2 and 3.3 are exerpts from National
Occupational Health and Safety Commission (1985)
Occupational Injury and Disease Statistics: Proposals
for a Minimum Data Set (A Discussion Paper), Canberra,
Australian Government Publishing Service.
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from the different state legislative provisions in this area, but are also a
consequence of different State practices in the reporting and recording of
this information.
2.6 The ABS has commenced work on a review of the 1978 standards in the
light of subsequent experience. In recognition of the past efforts of the ABS
. in developing recommended standards and attempting to ensure compliance
amongst the States with such standards, the Committee realises the
considerable time and effort that will be involved by the Commission (working
in conjunction with the ABS) in the process of developing agreed national
standards for reporting and recording of occupational injury and disease
experience.
STANDARDS ASSOCIATION OF AUSTRALIA (SAA)
2.7 The SAA is in the process of revising the existing Australian Standard
1885-1976 - Code of Practice for Recording and Measuring Work Iniury
Experience, and in August 1985 released fOr public comment a dra t revised
standard on reporting, recording and classification procedures for
occupational injuries and disease.~ This is part one of a proposed series
of six standards to cover the fiela of measurement of health and safety
performance. The six areas the SAA proposes to cover are:
Part 1:
Part
Part
Part
Part
Part

2:
3:
4:
5:
6:

Reporting, Recording and Classification Procedures for
Occupational Injuries and Disease
Accident Investigation and Use of Information
Measuring Occupational Injury and Disease Experience
Costing the Effects of Occupational Injury and Disease
State of Safety Measures
Predictive Assessments

STATE AND TERRITORY INITIATIVES
New South Wales
2.8 A task force comprising senior officers of the Department of Industrial
Relations t the'ABS t the State Statistical Co-ordinator and the State
Compensation Board has been established to develop a model for revised
statistical collections relating to New South Wales. The task force is
examining the statistics reqUired for monitoring the Government's health and
safety strategy, and appropriate collection mechanisms with particular
emphasis on the use of data generated from processing of workers
comp~nsation claims. Officers of the task force have consulted with the
Statistics Standing Committee in an attempt to ensure that developments in
New South Wales are compatible with national proposals developed by the
National Commission.
t

Victoria
2.9 On 1 September 1985 the Victorian Government introduced 'WorkCare
a
new, integrated approach to injury and disease compensation, rehabilitation
and prevention.7 Under this scheme, the Accident Compensation Commission
(ACC) assumes all liabilities for workplace injuries and diseases except for
the first five days of incapacity. Injured workers are required to lodge
t

t

-
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claims with their employers through a single, standardised reporting form;
and employers are required to forward claims received to the ACC for
processing within five days of lodgment by the injured worker.
2.10 A Working Party comprising officers of the Department of Employment and
Industrial Affairs (DEIA) and the ACC is giving high priority to the
establishment of a common Accident Reporting System capable of supporting
compatible syste. hardware and ·software, common coding and classification
schemes and co-ordination of priority areas for accident research and risk
management analysis. The ACC and DEIA support the National Commission's view
that a comprehensive, computer-based storage and retrieval system is
essential for detailed occupational injury and disease analysis and hazard
identification. A discussion paper on the establishment of a new accident
reporting system for Victoria is currently being prepared by DEJA.
Queensland
2.11 The Queensland Government has recently commenced a research project,
funded by the National Commission, aimed at more fully utilising the data
generated by the Queensland Workers' Compensation Board on compensable
injuries and diseases. The project's major objectives include the development
of a data base to analyse the major variables collected. The study involves
analysis of up to 70,000 records held on each year's data and should provide
a substantial contribution to identifying areas for future research and for
policies and practices in preventive areas.
Western Australia
2.12 The Workers' Compensation and Assistance Act, 1981-1985 has recently
been amended to provide penalties for insurers or self-insurers who fail to
provide statistics to the Workers' Assistance Commission.
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2.13 The Workers' Assistance Commission has introduced a program designed to
improve the quality of the data being sobmitted by approved insurers and
self-insurers. It currently includes the monitoring of both the accuracy and
timeliness of their submissions.
2.14 An interdepartmental committee comprising officers of the Workers'
Assistance Commission and the Department of Occupational Health, Safety and
Welfare has been established to consider issues related to the reporting and
use of industrial accident statistics.
South Australia
2.15 In August 1985, the South Australian Government released proposals for
the adoption of a new Workers' Rehabilitation and Compensation Act to replace
the existing workers' compensation legislation.8 The proposal includes the
establishment of a Workers' Rehabilitation and Compensation Corporation which
will be the sole authority responsible for the general administration of the
Act. It is expected that the establishment of a sole authority will improve.
the collection and quality of statistics on injury and disease. However, at
the time of writing, it is not known what changes in data collection are
envisaged.
2.16 A supplementary approach to reporting of occupational injury and
disease has been piloted at casualty departments of hospitals and clinics to

•
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examine the feasibility of collecting comprehensive information at the point
of treatment.
Tasmania
2.17 A comprehensive review of Tasmania's Workers' Compensation Act
1927-1973 is currently being undertaken by thE!State Law Reform Commission.
It is envisaged that changes will be proposed to the statistical return
requirements of the legislation. One amendment under consideration is a
requirement for statistical information to be submitted in a prescribed form
directly to the ABS by insurers and self-insurers.
Northern Territory
2.18 A Board of Enquiry into Northern Territory Workers' Compensation, in
recognising the need for accurate statistics, developed the following
recommendations:9
that statistical information be collected in relation to:
the numbers, causes and types of accidents, injuries and diseases
occurring;
amounts of benefits paid and numbers referred to rehabilitation;
and
the numbers of employers and employees, wages paid, contributions
made and occupation classifications;
that employers be required to furnish such information as is required
pursuant to the above recommendation; and
that statistics be collected and kept in such a form that they can be
compared with other jurisdictions and can also be incorporated into
national statistics.
2.19 A computerised data base of all industrial injuries and diseases is
being developed by the Northern Territory Department of Mines and Energy. It
is hoped that this will allow for the compilation of data comparable to that
collected in other States.
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3~

CURRENT STATUS OF THE COLLECTION OF STATISTICS_

3.1
The most comprehensive statistics of occupational injury and disease
presently available in Australia are the annual statistics of 'industrial
accidents' compiled and published by the State offices of the Australian
Bureau of Statistics (ABS).10-15 (In New South Wales, the State Compensation
Board of New South Wales pu6TlSfies the data compiled by the ABS.) In
producing these statistics, the ABS has to rely upon administrative
by-product source data generated under the differing provisions of workers'
compensation legislation in each State. These statistics provide useful
information such as the distribution of cases by extent of disability,
duration of time lost, agency and type of accident, and nature and location
of injury. However, they are not comprehensive in coverage, and lack
reliability and consistency between States. These deficiencies are due to
legislative differences, and to coverage and reporting inadequacies of the
by-product source data, and are such that the statistics do not provide an
adequate measure of the nation's occupational health and safety record.
Because these deficiencies vary between States and over time, historical time
series of the published statistics are quite unreliable for assessment of
national trends in occupational health and safety.
3.2

Under provisions contained in the workers' compensation legislation of
State, insurance companies and self-insurers are required to complete a
report of individual accident/disease cases compensated where a specified
amount of time lost from work is involved. These reports are usually
forwarded to the relevant State government authority responsible for
administration of the workers' compensation legislation, although there are
some instances where data is forwarded direct to ABS. These State government
authorities then forward the information to the State offices of the ABS for
processing and also provide some assistance to the ABS in follow-up of
queries, outstanding returns and other collection matters. Because the
statistics have been generated through systems developed at a State level
under separate statutory requirements, differences exist in their coverage,
definitions, classifications and methods of compilation and presentation.
~ach

3.3
In recent years, some improvement in the comparability of State
statistics has resulted from the adoption of ABS recommended standards. There
appears to be scope for further standardisation. However, to achieve complete
uniformity across the State collections, legislative changes will be
required.
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STATE AND TERRITORY COLLECTIONS OF WORKERS' COMPENSATION STATISTICS
New South Wales
3.4
Statistics are compiled by the ASS for the State Compensation Board
from returns which insurers and self-insurers are required to supply to the
Board in respect of cases admitted to compensation under the Workers'
·Compensation Act, 1926. The statistics relate to all compensation cases for
which payments were made and unfinalised cases for which no payments were
made in the reference year. Complete statistics are available only for cases
which result in an absence from work of three days or more. Some limited data
are available for cases resulting in an absence of less than three days.
Excluded from the statistics are data relating to most self-employed persons,
employees of the Commonwealth Government and certain groups of employees
specifically excluded from the Act (e.g. the police, and casual workers
excluded on the basis of time worked and purpose of employment criteria).
Also excluded are cases of disease caused by the inhalation of dust (except
in coal mining). Data relating to coal mining accidents, included in the ABS
statistics, are compiled by the Joint Coal Board who publish the data in a
number of publications, including the Joint Coal Board's annual report. In
general, the ASS standards outlined in Appendix E have been adopted in this
collection. The major difference is that statistics relate to employment
injuries reported, not those occurring, in the reference year.
Victoria
3.5
Until the introduction of the WorkCare scheme on 1 September 1985,
statistics of employment injuries were compiled by the ASS from reports of
workers' compensation claims submitted to the Victorian Workers' Compensation
Board by insurance companies, self-insurers and State Government departments
as prescribed by the Victorian Workers' Com~ensation Act 1958 and Workers'
comfensation (Amendment) R~~~tions-r982.he statistics which relate to
emp oyment inJuries occurring in~e reference year exclude all injuries
which did not result in incapacity for work for at least one week (five
working days or seven calendar days). Self-employed persons and employees of
the Commonwealth Government are excluded from the collection. From 1
September 1985, the newly established Accident Compensation Commission
assumed responsibility for the compilation of workers' compensation
statistics in Victoria. From that date, all accidents will be reported to the
Accident Compensation Commission via claims administration agents or through
major companies which have been given governmental approval to act as
self-insurers. All data will be coded and processed into the Accident
Compensation Commission's data base, and the ASS will access data for
publication purposes.
Queensland
3.6
Statistics are compiled by the ASS from reports of compensable
accidents as specified under the Queensland Workers' Compensation Act
1916-1983 and made available by the Workers' Compensation Board, and from
reports of accidents to police made available by the Queensland Police '
Department. The statistics relate to those employees who lost at least a full
shift from work as a result of an employment injury which occurred during the
reference year. Some details of recess and commuting cases are provided
separately in the published statistics. Some self-employed persons and all
employees of the Commonwealth Government are excluded from the collection.
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Western Australia
Statistics on occupational lnJuries and disease in Western Australia
3.7
are compiled by the ABS from reports of accident claims submitted through the
Western Australian Workers' Assistance Commission by insurance companies and
self-insurers. The statistics relate to workers covered by the Western
Australian Workers' Compensation and Assistance Act, 1981-1985 and represent
all e.ployment injuries which involve time lost from work of one day or more
and which occur during the reference year. Self-employed persons, the State
Police Force and persons employed by the Commonwealth Government are
excluded.
South Australia
Statistics on occupational injuries and disease in South Australia are
3.8
compiled by the ABS from reports on workers' compensation claims submitted by
insurance companies, self-insurers and State Government departments through
the South Australian Department of labour. Only claims within the scope of
the South Australian Workers' Compensation Act, 1971-1982, for injuries which
involve time lost from work of one week or more (but including all
fatal it ies, pertllanent totaldi sability cases and cases of no15.- induced
hearing loss irrespective of time lost) and occur within the r.ference year,
are included in the statistics. Some details of reopened recess and commuting
cases are provided separately in the published statistics. Most self-employed
persons and Commonwealth Government employees are excluded.
Tasmania

..

3.9
Statistics on occupational injuries and disease for Tasmania are
compiled by the ABS from reports of workers' compensation claims, relating to
injuries which have occurred in the reference year, which are submitted by
insurance companies, self-insurers and State Government departments and
authorities. The statistics relate to persons covered under the Tasmanian
Workers' com~ensation Act 1927-1973 plus State police officers, and involve
only claims or injuries which result in an absence from work for one
day/shift or more. Self-employed persons and Commonwealth Government
employees are excluded from the scope of the collection.
Northern Territory
3.10 Statistics are collected under the Northern Territory Workmen's
com¥ensation Act 1949 (As Amended). The collection of data commenced in
198 -82, bUt some administrative difficulties have been encountered and no
data have been published by the ABS.
Australian Capital Territory
3.11 Statistics on occupational injuries and diseases for the A.C.T. are
collected from insurance companies licensed to underwrite workers'
compensation in the A.C.T. in respect of injuries and diseases which have
occurred in the reference year and have resulted in death, pertllanent total
disability or time lost from work of one day or more. The statistics relate
to persons covered under the A.C.T. Workmen's Compensation Ordinance 1951 (As
Amended) and include only those employment injuries which are compensable
under this Ordinance. Most self-employed persons and Commonwealth Government
employees are excluded from the statistics. However, certain statutory bodies
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(e.g. the Australian National University) have elected to be covered under
the above Ordinance and are therefore included. Currently no data are
published by the ABS for the A.C.T.

STATISTICS FOR COMMONWEALTH GOVERNMENT EMPLOYMENT
3.12 In accordance with the Compensation ~commonwealth Government
EmVloyees) Act 1971, information on the num er of injuries in respect of
wh ch determinations were made under the Act, and the total amount of
compensation paid, is published in the annual report of the Commissioner for
Employees Compensation. Persons covered by the Act include:
persons employed by the Commonwealth, such as Commonwealth public
servants, members of the Defence Forces and Australian Federal Police
officers;
persons employed by a 'prescribed authority of the Commonwealth', for
example ABS and Telecom; and
persons employed by the Northern Territory Government or an Authority
of the Northern Territory Government.
3.13 Under the Act, injuries include cases of diseases which are
compensable under the Act, and also cover cases which arise while on duty or
while journeying to or from employment and cases of 'attendance' which
include attendance at school, college, university or any other place where
that attendance is required under the Act; at the request, direction or
approval of the employer; or where that attendance is reasonably incidental
to the employment. The Office of the Commissioner for Employees' Compensation
has not, as yet, adopted standard statistical definitions and coding
procedures recommended by the ABS.~

SPECIFIC PROBLEMS WITH THE CURRENT COMPENSATION-BASED SYSTEMS
3.14

Set out below is a summary of some of the specific problems identified
the current workers' compensation data collections. A more detailed
discussion is contained in an ABS working paper (included as Appendix F).16
~ith

Coverage
3.15 The 1978 ABS recommended standards proposed that attempts be made to
obtain data for areas not covered by State workers' compensation reporting
provisions - for example, Commonwealth employees covered under the
Com ensation Commonwealth Government Em 10 ees Act 1971; Mines Department
an 0 lce epartment reports.~
e maJority 0 se f-employed persons are
not included in the statistics, although some States (New South Wales,
Queensland and South Australia) include claims by self-employed individuals
who have chosen to be covered by the relevant workers' compensation
in-surance.
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Bas3S of Collection

•

3.16 All States except New South Wales currently compile data on a 'year ofoccurrence' basis (i.e. the year in which the injury or disease occurred).
New South Wales uses a 'year of report' basis (i.e. year in which the claim
for ca.pensation is recorded). Treatment of unfinalised claims. of re-opened
clal~ and application of a cut-off for accepting claims after the end of the
occurrence year varies between the States.
Treat.!nt of Journey and Recess Cases
3.17 The 1978 ABS standards implicitly include journey and recess cases in
the scope of the collection, but direct that such data be published
separately. Due to variations in terminology (and particularly in the
definition of recess and journey cases between States), published data are
not directly comparable.
Threshold for Reporting
3.18 The long-term objective of a one-day minimum time lost threshold for
reporting of temporary incapacity contained in the 1978 ASS standards has not
yet wen achieved. Currently, both South Australia and Victoria collect on a
one-week bu is ; New South Wales ut i1 i ses a three-day mi nimum~ Comparison of
State data is therefore possible only on a one-week minimum time lost basis.
O8fi.1tions of Industrial Accident and.. _._._._-Disease

•

3.19 The 1978 ABS standards define an industrial accident as an event
arisiag from an isolated and sudden exposure to a hazard resulting in a
compensated work injury, whereas an industrial disease was distinguished by
the slow and protracted nature of its cause. However, variations exist
between States in terminology and in the approach used to categorise an
occurrence as an injury or disease. This has resulted in inconsistent
treabnent and lack of comparabil ity between stat i st ics.
Treablent of Repetition Strain

InJ!!!.L1~Jl Case~

3.20 South Australia and Western Australia are the only States to have made
specific provision for recording RSI cases within the ABS modified 'type of
accident' classification. In other States, identification is restricted to
occurrences reported as disease cases where the relevant codes (such as Codes
725 to 729) of the ninth revision of the International Classification of
Dise~ses (ICD9) have been used.17

LEGISlATIVE REQUIREMENTS IN THE STATES AND TERRITORIES
3.21 In the following review of the major legislative provisions for the
reporting and recording of occupational injury and disease in each of the
States and Territories, the principal workers' compensation and occupational
health and safety Acts are described. Wher.e details are available.
infonlation is also provided on recent or proposed legislative changes.
However, because of the diversity and compleXity of the various pieces of
legislation which deal directly or indirectly with health and safety matters,
the coverage should not be considered comprehensive.

•
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New South Wales
3.22 The legislative basis for the reporting of industrial injury and
disease is contained in the following legislation:
Occupational Health and Safety Act, 1983
Workers' Compensation Act, 1926
3.23 The Workers' Compensation Act, 1926 requires the insurer of the
employer of any worker who sustains an injury to notify the State
Compensation Board (formerly the Workers' Compensation Commission) in
writing, as soon as practicable, of full particulars; and gives the Board
power to compile and publish statistics, using this and other information
furnished to it under the provisions of the Act.

•

3.24 The Occupational Health and Safety Act, 1983 is one of the new,
general preventive, rather than compensatory, enactments. Division 3 of the
Act, 'Notification of accidents and other matters', provides a framework for
regulations requiring the occupier of the place of work, or such other person
as is prescribed, to give notice, as prescribed, of any prescribed accident,
whether or not it causes death or bodily injury, and/or any other matter
occurring at or in relation to a place of work which affects any person's
health or safety. Regulations in relation to notification are currently being
developed.
Victoria
3.25 The past legislative basis for the reporting of industrial injury and
disease was contained in the following legislation:
Industrial Safet1i-J!ealth and Welfare Art 1981 and Regulations
1958 and Regulations

Wo~~er~~ Compe~~1J_Q~_J\.ct

3.26 The Workers' Compensation Act 1958 set up two significant avenues of
notification. The first was the requirement imposed on an employer to notify
the Registrar of any claim for compensation. The second was the requirement
imposed on an insurer or exempt employer to furnish annual returns to the
Registrar with respect to the amount and assessment of premiums, claims made,
the nature of the injuries or diseases in respect of which claims were made,
compensation, premiums and anything else prescribed.
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3.27 Under Re~lation~ 1305 and 1306, which came into effect on 1 January
1983, the Registrar was to be notified in respect of every claim where death
has occurred, a previous claim has been re-opened, time lost from work has
amounted to one week or more, or injury or disease has caused a permanent
di sabil i ty.
3.28 The Industrial Safety, ~~~lth and Welfare Act 1981, and the Industrial
Safety, Health and Welf~re_J§~neI~~~fety) Regulations 1982, require an
occupier of a workplace or fandwhere there occurs any accident causing death
or injury involving unavailability for work for 24 hours to send notice of
the accident to the Inspector for the district forthwith. They also require
an occupier of a factory where more than five persons are employed to keep an
accident record available for inspection.
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On 1 September 1985, the Victorian Government introduced the WorkCara
accident compensation scheme with the overall objective of reducing the rate
of workplace accidents and diseases by at least 10 per cent over the next ten
years.7 The following Acts, effective from 1 October 1985, give effect to
the new scheme:
3.29

oceusational Health and safet~ Act 1985
Acei ent Compensation Act 198
The new legislation provides a framework for co-ordinated action by
three newly-created bodies - the Occupational Health and Safety Commission,
the Accident Compensation Commission (ACC) and the Victorian Accident
Rehabilitation Council (VARC). Existing legislation such as the Industrial
Safety, Health and Welfare Act 1981 will be progressively repealed and
replaced by Regulations issued under the Occupational Health and Safety Act
3.30

1985.
3.31
Under the Accident Compensation Act 1985, employers are now required
to forward to the ACC, within five days of receipt, compensation claims
lodged by employees. The ACC is the primary notification agency, although
fatal or serious accidents are directly reportable to the Department of
Employment and Industrial Affairs (DEIA). A working party has been
established between DEJA, ACC and VARC, with the task of establishing a
common accident reporting system.

Queensland
3.32 The legislative basis for the reporting of industrial injury and
disease consists of the follOWing principal legislation:

Workers' Co~nsation ~ct 1916-1983
Construction S~tl_~~! 1971-1982
Inspection of Machiner~Ac! 1951-1982
Rural Machine!'L~.!fe.!L~~_! 1976
These Acts provide for the compulsory reporting of most industrial injuries
and diseases.
3.33 The Workers' Compensation Act 1916-1983 makes no reference to
notification or statistics. Since~e Workers' Compensation Board of
Queensland is the sole insurer under the Act, claims-based statistics can be
generated on an administrative basis, at the Government's discretion, without
need of legislative enforcement.

Western

Australi~

Statutory requirements in regard to the reporting of industrial injury
and disease are contained in the follOWing statutes:

3.34

Factories and Shops Act, 1963-1981
Machinery Safe~ct, 1974-1984
Con s!.r:..':l<:tlo_n__J~e£y-A£.!, 1972 -1984
Mines RegulRtion Act, 1946-1985
Coal Mines E!9ulatio'!.-~~_!, 1946-1976
~Q.rkli.rs Co;p'~~raE~~_~_~~ __~~~_t~tarlTc~ .. A..~!, 1981-1985
Occupa~iona
nea J.h1. __S_i!L~Y __~~~ ~~_r~t~_ Act, 1984
j

•

126

There are also requirements relating to occupational disease under the Mines
Regulation Act Regulations 1976.
3.35 In essence, these statutes all require the reporting of OCCUrrences to
the authority charged with administration of the Act. The purpose of the
reporting requirement is not to generate statistical information or records,
but rather to ensure that inspection and enforcement agencies are advised of
accidents within their jurisdiction. None of the statutes provide that
information must be published or made available in any form. This focus has
the effect of leading to the collection of only basic information to meet the
requirements of the inspection and enforcement agencies.
3.36 The Workers' Compensation and Assistance Act, 1981-1985, however,
gives the Workers' Assistance Commission the function and power of obtaining
information from insurers, enabling it to compile such statistics as it
considers desirable. Further, under the Occupational Health, Safety and
Welfare Act, 1984, the Occupational Health, Safety and Welfare Commission may
formulate reporting procedures.
South Australia
3.37 The legislative basis for reporting industrial injury and disease is
contained in the following legislation:
Industrial Safety, Health and Welfare Act, 1972 and Regulations
Workers' Compensation Act, 1971-1979 and Regulations
3.38 Regulations under the Workers' Compensation Act, 1971-1979 place
requirements on insurers and exempt employers to furnish monthly returns with
respect to closed claims (claims in respect of injuries or diseases resulting
in absence from work for seven calendar days or more, claims in respect of
noise-induced hearing loss, or claims in respect of fatalities). These
returns are to include details of industry, age, occupation, the type and
agency of an accident and - in the case of a disease - the factors
contributing to its development, activity engaged in, date or estimated date
and time of accident, and full-time or part-time employment. The Industrial
Safety, Health and Welfare Act, 1972 sets up record and notification
requirements in relation to work injuries which occur in or about any
industrial premises, in the course of construction work, or in any declared
industry. The notification requirement covers work injuries causing death or
incapacitation for three clear days or more, or occurring as a result of
electric shock or a person being overcome by fumes. It also covers accidents
involving load-bearing parts of scaffolding and so forth, whether or not work
injury results.
3.39 -The South Australian Government is currently reviewing the workers'
compensation system. This is expected to lead to improvements in the
compensation-based data, as it is proposed to create a sole insurer under
government control. A proposed Worker's Rehabilitation and Compensation Act
will replace existing workers' compensation legislation; a new authority, the
Workers' Rehabilitation and Compensation Corporation, will administer the
Act. including the oversight of industrial injury and disease reporting.~
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3.40 The legislative basis for reporting industrial injury and disease is
contained in the following legislation:

Workers' Compensation Act 1927-1973
Industrial Safety, Health-. and We1!!re Act 1977
Under the provisions of the Workers' Compensation Act 1927-1973,
and insurers are required to furnish annual returns of compensated
injuries to the Department of labour and Industry. Under the provisions of
the Industrial Safety, Health and Welfare Act 1977, employers are required to
not1f7 all injuries Teadingto three or more days' incapacity.
3.41

emp'~ers

The supply of industrial injury and disease information to the ABS
the Department of labour and Industry is currently based on informal
arr.-gements. As part of a complete review of the Workers' c~ensation Act
1921-1973, currently being undertaken, amendments are propos~requiring
inswers to report directly to the ABS.
3.41
fr~

Northern Territory
3.43 The legislative basis for reporting industrial injury and disease is
contained in the following legislation:

Workmen's comsensation Act 1949
Dangerous Goo s Act 1980
Inspection of Machinery Act 1941
Construction Safety Act 1975
Mines Safety Control Act 1976
3.44 The Workmen's Compensation Act 1949 does not have any general
notification requirement, though employers are required to keep an accident
record. The remaining legislations mentioned above each contain provisions
requiring the mandatory reporting of accidents to the appropriate Chief
Inspector. The purpose of such reporting is to meet the requirements of
inspection/enforcement agencies and not to provide a basis for statistical
recording. Therefore, at present, workers compensation insurers are the only
org..isations keeping comprehensive records.
3.45 A recent Board of Enquiry into Northern Territory Workers'
Compeasation developed various recommendations relating to the type of
stat1$tica1 data that should be collected, based on the Board's recognition
of t.. need for accurate occupational injury and disease data.

Australian Capital Territory
3.46

The

contai~ed

1~gis1ative basis for reporting industrial injury and disease is
in the following legislation:

Workmen's Compensation Ordinance 1951
3.47 Under its provisions, the Minister administering the Ordinance may
require insurers to provide information in relation to industrial injury and
disease. Collection of data using this provision as legislative authority was
commenced in 1981-82 .

•
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OTHER STATISTICAL COLLECTIONS
3.48 Apart from the data generated from the processing of workers'
compensation claims described earlier. there are other potential sources of
information on occupational injury and disease experience. These include data
collections maintained in-house by large organisations and private companies
as well as select industries. For example, under the respective Mines
Regulations and Acts operative within each of the States, managers of mines
(both surface and underground) are bound by notification provisions to
, provide specific detail on particular occupational injury and disease
occurrences to the respective State authority responsible for the
administration of the relevant Act. Summary statistical data based on
notifications of occurrences of occupational injury and disease are
subsequently published in departmental annual reports. Other organisations for example the Joint Coal Board of N.S.W., which acts as a sole insurer for
workers' compensation in the N.S.W. coal industry - also produce regular and
ad hoc statistical summaries of occupational injury and disease experience
within the mining industry. As recommended in the 1978 ABS standards,
consideration should be given to using such data as are available for the
mining industry as a means, where appropriate, of completing coverage of a
State's occupational injury and disease statistics.

•
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APPENDIX F
STATISTICS OF OCCUPATIONAL SAfETY AND HEALTH:
AUSTRALIAN BUREAU OF STATISTICS WORKING PAPER, October 1985

1.

INTRODUCTION

This paper outlines the ADS national standards for industrial accidents as
recommended by the 1978 Statistician's Conference and summarises the progress
made toward implementation of these standards. Some suggested actions which
may assist in the further development and implementation of a set of workable
national standards in each State collection are also presented.
2.

PROGRESS TOWARDS NATIONAL STANDARDS

2.1

Scope

The 1978 standards recommend, as a long-term objective, the inclusion in the
scope of the collection all events (single or multiple) leading to a
compensated work injury case involving time lost from work of one day or
more. Industrial accident cases are distinguished as arising from an isolated
and sudden exposure to a hazard; while disease cases relate to events that
are imperceptible, indeterminate, or slow, repetitive or protracted. The use,
of a minimum period of time lost from work due to the injury has the effect
of restricting the collection to the more serious injuries. The current s~ope
of each State collection is summarised below.

•

The New South Wales collection includes cases of compensable injuries for
which claims have been submitted and payments made, but excludes cases of
incapacity for work of less than three days (although some summary
information is available for these cases).
The Victorian collection includes. compensation claims where death has
occurred, time lost from work is one week or more, or injury or disease has
caused a total or partial disability which is permanent or expected to be
permanent irrespective of time lost.
'
The ~ueens1and collection includes compensation claims where death, permanent
disa n ity or temporary disabil ity with a minimum time lost of one day or
shift has occurred.
~
The Western Australian collection includes compensable cases involving death,
permanent total dhability or absence from work for one day (or shift) or
more.
The South Australian collection includes compensated claims involving
absence from work of one week or more, death, permanent total disability or
noise-induced hearing loss.
The Tasmanian collection includes compensable claims that arise out of I. work
related event and lead to loss of time of one day (shift) or more, permanent
total incapacity or death, and involve payment under the Act.
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.. These sl ight di fferences in the scope rules have led to signi ficant
differences in data collection procedures and in the comparability of data
between States. For example, in regard to final disability status, one State
(Queensland) does not distinguish between partial and total permanent
disability cases; some States make this distinction and include both within
the scope of the collection; while other States exclude partial permanent
cases where time loss is below the threshold. As a result, certain
collections exclude industrial deafness cases (where no time is lost); one
State (South Australia) specifically includes these cases but excludes other
partial permanent cases with little time lost.
2.2

Coverage

The 1978 document recommends that attempts be made to derive data for areas
not covered by State workers' compensation reporting provisions, in
particular through the use of Mines Department and Police Department reports.
Two States (Queensland and Tasmania) use claims obtained through Police
Departments. However, no State uses State mining authorities as a source for
injury compensation data. (In Queensland, wage and salary mine workers are
covered by the Queensland Workers' Compensation Act 1916-1983.)
States vary in their treatment of the self employed. In some States (New
South Wales, Queensland and South Australia), claims by the small number of
self-employed persons who are able to and who choose to be covered through
workers' compensation insurance are included in the collection. Victoria,
Western Australia and Tasmania exclude all self-employed persons from the
scope of the collection.
2.3

Definitions of Industrial Accidents and Diseases

The 1978 document defines an industrial accident as: 'an event arlslng from
an isolated and sudden exposure to a hazard resulting in a compensated work
injury. (An industrial disease case may be distinguished by the slow and
protracted nature of its cause, which in some cases may be indeterminate or
imperceptible.)'
It also recommends that certain specified types of disease cases involving no
time loss be separately identified and tabulated: namely, industrial
deafness, and other diseases which State offices may wish to specify after
investigation.
The New South Wales collection includes the following types of compensable
injuries:
(a)

injuries which arise out of or in the course of a worker's employment
received at or away from his place of employment (accident
cases);

wh~ther

(b)

diseases which are contracted or aggravated in the course of a
worker's employment and to which the employment was a contributing
factor (disease cases);

(c)

injuries received by a worker on the journey between his residence and
place of employment or on other prescribed journeys (journey cases);
and

.
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(d)

injuries sustained bya worker whilst temporarily abse.nt fram his.
place of employment during an ordinary recess period (recess cases).

The Victorian collection includes disease, journey and recess cases in the
definition of an industrial accident, and distinguishes a disease from an
accident by one or more of the following characteristics:
(a)

the slow and protracted nature of its cause;

(b)

its ascribabi1ity to repeated or continuous action of a mechanical,
physical or chemical nature. It is not the effect of a single event
but a cause acting imperceptibly and constantly; and

(c)

the uncertain time of its beginning.

For the Queensland collection, industrial accident is divided into
cOMPensated work injuries (accident cases), or compensated occupational
diseases.
.
The Western Australian collection defines an industrial accident as any
compensable work injury or disease compensable under the Workers'
Compensation and Assistance Act 1981-1985. The term includes both journey and
recess cases.
The South Australian collection defines an industrial accident as an event
following an isolated and sudden exposure to a hazard and resulting in a
compensable work injury. These events include both journey and recess cases
which are, however, tabulated separately. An industrial disease, on the other
hand, is defined as a compensable condition exhibiting at least one of the
following characteristics:

...

(a)

the slow and protracted nature of its cause;

(b)

its ascribability to repeated or continuous action of a mechanical,
physical or chemical nature;

(c)

the indeterminateness of the time of its beginning;

(d)

possible individual predisposition as a factor in the development of
the cond it ion.

and

The Tasmanian collection defines an industrial accident as a compensable
c1ai. that arises out of a work-related event and involves a claim for
paYMent under the Workers'. Compens~tion Act 1927-1973. This term includes
disease, journey and recess cases.
2.4

Basis of Collection

The 1978 standard specified a year of occurrence basis of collection. While
all States except New South Wales use this basis for published data,
treatment of unfina1ised claims and reopened claims, and application of a
cut-off for accepting claims after the end of the occurrence year, varies.
New South Wales continues.to collect on a year of report basis, and can also
distinguish new from continuing cases. Tables can be produced on an
occurrence within a reporting year, report or finalised basis as required .

..
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The problem with unfinalised claims can be illustrated by looking at the
situation in Victoria: approximately 60 per cent of all claims are
unfina1ised at the end of the year (30 June), with the outcomes in terms of
total time lost and payments made having to be estimated by the insurers
concerned. Insurers have until 30 October to submit all claims, and claims
finalised between 1 July and 30 October are treated as unfina1ised claims.
Re-opened cases are generally excluded from the main body of tables. They may
be included where the case is re-opened in the same year, or within a period
of grace after the end of the year, and data on the original claim is
revised. In some States, statistics relating to re-opened cases are published
separately or are available in unpublished tables.
2.5

Journey and Recess Cases

The 1978 document specifies the inclusion of journey and recess cases within
the scope of the collections, but recommends that data be published
separately and not be included in the main body of tables.
All States except New South Wales and Tasmania tabulate journey and recess
cases in tables alongside main data. New South Wales and Tasmania include
journey and recess cases in the main data.
Definitions of journey and recess cases vary significantly from State to
State. The New South Wales collection includes those cases resulting from
injuries received by a worker on the journey between his residence and place
of employment, or on other prescribed journeys. Also included are cases
resulting from injuries sustained by a worker during an ordinary recess
period, including whilst temporarily absent from his place of employment
during such a work break. The New South Wales collection does not use the
terms journey and recess cases, preferring instead to describe the event more
fully (e.g. work break in course of employment, away from work, during recess
per-iod, on periodic or other prescribed journeys). Victoria and Queensland
refer to compensable accidents which occurred when travelling to or from work
(journey cases), and those which occurred during a work break (recess cases).
The South Australian and Western Australian collections refer to accidents
occurring while travelling between one's residence and place of work (journey
cases), and to accidents occurring during recess periods (South Australia) or
work breaks (Western Australia). The Tasmanian collection does not separately
identify journey or recess cases, which are included in the main body of
tables. Unpublished tables excluding journey and recess cases are available
on request.
2.6

Classifications

The 1978 document recommended that standard classifications for Nature of
Disease, Type of Accident, Agency of Accident, Nature of Injury and Bodily
location of Injury be developed. The nature of disease/injury classifications
were to be based on the International Classification of Diseases (9th
revision, 3-digit level) and other classifications to be based on 1962
International labour Organisation (IlO) classifications.17,29 Industry was
to be coded to the Australian Standard Industrial Classificat·ion (ASIC)
(3-digit) level, and occupation according to the Classification and
Classified list of Occupations (CClO) used in the 1976 Population
Census.18,30
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It was also recommended that, as revlslons to ABS classifications occurred.
these be adopte4 by all States simultaneously for the financial year
immediately following such revisions, and that a similar approach be adopted
in respect of significant revisions made to international classifications.
Most States use the 3-digit version of the 9th revision (1975) ICD for Nature
of Disease classification. However, Victoria and the Australian Capital
Territory currently use an abbreviated code list with certain diseases being
grouped together (for example, Anthrax cases are merged with 'other
bacteriological infectious diseases' in Victoria) and they cannot be
identified separately. Difficulties have arisen with coding of repetition
strain injury (RSI) cases as they are not uniquely identified in the ICD and
there is uncertainty as to their identification as either an injury or as a
disease.
The four classifications, Agency and Type of Accident, Nature and Bodily
location of Injury, were developed by ADS based on the 1962 IlO
recommendations and are now in use in respect of all State collections. No
formal procedures have been established to monitor the implementation and
maintenance of these classifications. Appropriate measures for standards
control are under development.
Coding to the 3- or 4-digit level of the 1978 edition of ASIC was used for
industry classification in all State collections until the introduction of
the 1983 revision. New South Wales, Victoria, Queensland, South Australia and
Tasmania are introducing the 1983 revision for processing 1984-85 data,
whereas Western Australia will be adopting the 1983 revision for 1985-86 data
processing.
Introduction of the 1981 Classification and Classified list of Occupations to
replace the occupation classification used in the 1976 Population Census is
occurring progressively in the States. The Australian Standard Classification
of Occupations (ASCO) is to be used in the 1986 Population Census and initial
investigation is being undertaken on its introduction to the industrial
accidents collections.21
A classification for the degree of disability (death, permanent and temporary
disability) is in place in all States; However, definitions and procedures
vary between States.
2.7

Quarterly

Estim~te~

The 1978 document recommended in the long term that quarterly estimate.s of
industrial accidents be produced. Currently, no State produces quarterly
estimates, nor are moves being made in that direction.
2.8

liaison with State and Relevant Authorities

The 1978 document recommended that liaison mechanisms be established with
State and relevant authorities to standardise aspects of legislation which
affect compilation of accident statistics. While there has been progress in
this area at the State level, little attention has been given ·to date to
co-ordinating these State efforts into a national system .

•
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2.9

Under-reporting

The 1978 document recognised the need to identify sources of under-reporting
and the required corrective action. A number of sources of under-reporting
have been identified, but little research has been undertaken, and there are
currently no established measures of the extent of under-reporting of
compensation claims. State experience indicates that the extent of
under-reporting is closely tied to the number of insurance companies and
level of collection control adopted by the administering authority.
2.10

Time Lost Threshhold

The 1978 document recommended the adoption in the long term of a one-day
minimum as the time-lost basis for data collection. This has not yet been
achieved in all States. Victoria and South Australia collect on a one-week
basis, while New South Wales use a three-day minimum.
2.11 Publication Date
The objective of publication within 7-8 months from the end of the financial
year has not been achieved in any State. Data for 1983-84 have been published
for Tasmania (April 1985), Victoria (May 1985) and Queensland (August 1985)
only. For other States, the latest published figures are for 1982-83.
3.

ACTION REQUIRED TO SPEED PROGRESS TOWARDS NATIONAL STANDARDS

3.1

Definition of Industrial Accident and Industrial Disease

There is need to review definitions and terminology relating to industrial
accidents and diseases. Ambiguities have crept into terms and definitions to
the extent that problems in distinguishing between accidents and diseases, or
between disability categories, exist. More attention needs to be given to
establishing uniform and consistant coding practices.
It should be noted that, in the context of compensation-based statistics, the
definitions and concepts currentJy in use are primarily those established by
the relevant State/Territory legislation. While the need to develop and
implement standard definitions for statistical purposes is recognised, in
practice, this development can occur effectively only within parameters set
by legislation.
3.2

Journey and Recess Cases

A statistical definition of journey and recess cases based on compensability
needs to be formulated. Allowance should be made for both accidents and
diseases in these categories, and a uniform approach adopted for their
treatment in statistical output.
3.3

Classification Maintenance

At the time classifications were developed and implemented, no provision was
made for their maintenance or revision. The ASS is aware of inadequacies in
the classifications in use, and review and development work is proposed.
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3..

..

Time lost

Ti.e lost from work, absence from work, period of incapacity, working days
lost are used in some instances interchangeably to refer to the same item;
while in cother contexts they refer to quite different concepts.
MD~e

attention needs to be given to the conceptual bases of measurement and
the appropriate and consistent use of terminology - in particular, whether
lass of time refers to an economic cost or a social cost, or is intended as a
prexy measure of severity. Agreement is needed on guidelines for recording
time lost - for example, treatment of part-time workers, intermittent
absence, on light duties and part-week work regimes.
to

The use of time-lost data in estimating total or average time lost needs
rewiew. At present, there is no uniformity as to inclusion of partial
permanent disability cases in time-lost tables. Nor is there agreement on
tneatment of unfina1ised cases. In practice, most collections use an
arlbitrarymeasure of time lost for cases where workers do not return to work
bat are only temporarily incapacitated.
3.5

Basis for Collection

Attention needs to be given to the basis of collection as it is evident that
the standard 'year of occurrence' basis is not in itself satisfactory. Cases
where late claims for injury are received beyond a specified cut-off time are
rDUtine1y omitted in some States. A strict 'year of occurrence' basis hampers
attempts at measuring, with any accuracy, average time off work due to
iRjury.
AD investigation of the basis of collection should examine a number of
alternatives: anyone, or a combination, of 'year of finalisation', 'year of
occurrence', 'year of report', or 'year of payment'. The possibility of
incorporating a number of bases into statistical processing systems so that
appropriate bases can be used for different tables (for example, accidentoriented tables may use a different base from compensation-related tables)
should also be examined.
3.6

RSI

Investigation has revealed urgent need to reach agreement on recording RSI
cases and standardising their statistical presentation. The South Australian
conection has introduced a new category in their Type of Accident
classification to flag RSI cases classified as accidents. This may be a
useful device for wider application (for example, Western Australia is
coasidering adopting a similar approach). Agreement is needed to compensate
for the pro~lems in using ICD as a basis for coding RSI cases and to the
variability in medical diagnosis. Consistency in categorising RSI as either
an injury or a disease is also reqUired.
3.7

Scope and Coverage

Co-filif'dinated national and State strategies are required to improve current
scope and coverage problems. The two areas of concern regarding scope and
coverage are the under-coverage within current collections and the total
omission of important employment sectors outside the current collections.
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Current administrative problems and scope and coverage procedures lead to
cases being omitted from the statistics. In Queensland, for example,
temporary disabilities are included in the statistics only if compensation
commences within six months of the accident, thus excluding temporary
disability cases where long latency periods are involved.
Work is required to produce statistics for the Northern Territory and the
Australian Capital Territory, and for Commonwealth Government employees.
The identification and collection of statistics relating to injuries to
workers outside the workers' compensation systems (such as most self-employed
workers) needs to be investigated. This may be undertaken utilising special
surveys or using public liability or common law- claims.
3.8

Permanent Disabili!l

To overcome the current variation in treatment of permanent disability cases,
it is recommended that all cases involving permanent disability (both total
and partial incapacity) be automatically included in the scope of the
collection, and that details of these cases be tabulated separately.
3.9

Rationalisation of Tables and Publications

An agreed set of core tables should be developed for inclusion in State
publications of industrial accident statistics, together with uniform
explanatory notes explaining the concepts, methods and procedures used.
3.10

Review of State Collections

The establishment of the National Occupational Health and Safety Commission
has emphasised the need for reliable national data on occupational injuries
and disease. In addition, changes in workers' compensation systems proposed
or recently introduced in several States (notably New South Wales, Victoria
and South Australia) are likely to have implications for the collection of
compensation-based data. The ABS therefore intends to review and update the
1978 standards and accompanying classifications and to modify existing
collection procedures where necessary, with the aim of improving the
coverage, reliability and comparability of the data obtained from the State
and Territory industrial accident collections.
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ELIGIBILITY· FOR BENEFITS

..
...

The eligibility for workers' compensation of the following classes of persons varies from statute
to statute.
Each jurisdiction provides for certain additional classes of persons to be covered by
workers' compensation and specifically excludes others. Usually persons expressly included by
the legislation might not otherwise come within the definition of"worker"under the various
Acts. In some cases, special conditions and provisions exist for them; for example, Part HA of
NSW provides compensation cover for bushfire-fighters (see 'Voluntary Workers"). Some
exclusions exist because persons may be covered for compensation by another statute or under
their conditions of employment. Not all exclusions are specified in the legislation; for example,
employees of the .Commonwealth are specifically excluded in ACT and NT, but not in the
State Acts. Other persons are excluded because they are not considered to be under a contract
of service. In some statutes, certain classes of a category of workers, ego contractors (see
"contractors and subcontractorsj, are specificll1ly included. The implication is that other
elements of the same category of worker are excluded.
All persons who come within the scope of the legislation are covered for workers'
compensation whether engaged in part-time or full-time employment. Table I indicates which
persons are specifically covered and those who are specifically excluded from benefits under
the workers' compensation legislation in each jurisdiction.

Casual Workers
All persons who are casually employed for the purposes of the employers' trade or business are
covered for compensation by the legislation.
Casual employees who are employed otherwise than for the purpose of the employer's trade
or business are specifically excluded by NSW, QLD, SA, TAS and ACT.
In T AS casual employees employed for the purposes of a game, sport or recreation, and
who are engaged or paid through a club, are covered for workers' compensation.

it

.

Appendices 4.1, 4.2, 4.3 and 4.4; and 7.1, 7.2 and 7.3 are
excerpts from Department of Social Security (1985) Workers'
Compensation Legislation in Australia 1984, Canberra,
Australian Government Publishing Service •

"
138

Contractors and subcontractors
A common theme in the legislation is that contractors are covered if the service provided by the
contractor (i) is not incidental to his regular trade or business, (ii) is not sub-contracted nor
performed by employees of the contractor and (iii) exceeds a certain value ($100 under NT; $10
under ACT, NSW, QLD; others nil). CCGE, SA, SCA and TAS have no such provision, and
QLD and VIC allow the contractor to employ others and still be covered if the contractor
performs some of the work himself. WA expresses this provision differently by requiring that
the service be for the principal's trade or business and the remuneration be for· the contractor's
personal manual labour or service.
Salesmen, canvassers, collectors or persons paid wholly or partly by commission are
deemed to be employees for the purposes of ACT, NSW, QLD and NT, unless the work done
is incidental to a trade or business regularly carried out by them or by their firm.
Other contractors covered include tributers (NSW, VIC, QLD, WA), persons engaged
substantially for labour only (QLD), persons to whose service any industrial award or
agreement applies (WA) or persons who are engaged in certain kinds of work (SA).
Domestic workers
Persons in domestic employment who have entered into or work under a contract of service are
specifically included in QLD, SA and VIC. T AS specifically excludes "a person who is a
domestic servant in a private family, and has not completed 48 hours' employment with the
same employer at the time when he suffers injury".
Under all other statutes domestic workers would be covered provided they satisfy the
general definition of a worker under the legislation.
Government workers
Government employees are specifically included in all State legislation. Commonwealth and
Northern Territory government employees are covered under CCGE. The ACT Ordinance
covers only private employees in the Territory.
Members of the Victorian Police (under VIC), the Australian Federal and the Northern
Territory Police Forces (under CCGE) are included for compensation cover. NSW, QLD and
TAS specifically exclude members of the police force as does WA except where death results
from the injury. Compensation for police officers in these States is covered by separate
legislation.
Members of Parliament are not "workers" as defined in any of the legislation. Only VIC
deems Ministers of the Crown and Members of Parliament to be workers. CCGE expressly
excludes all parliamentary members. Members of Parliament are covered by administrative
schemes.
Members or the employer's ramlly
In three jurisdictions (ACT, NT and WA) members of the employer's family living with the
employer are covered for workers' compensation only if the employer discloses to his insurer
the name, nature of the employment and estimated wages of the member of the family. This
information is to be given when the member of the family commences employment and each
time the insurance policy is renewed.
Outworkers
The term "outworker" generally refers to persons to whom articles or materials are given out to
be made up, cleaned, washed, altered, ornamented, furnished or repaired, or adapted for sale,
in their own homes or on other premises not under the control or management of the person
who gave out the materials or articles.
Under ACT, NT, SA, TAS and VIC, out workers are expressly excluded from coverage.
However, decisions by the Victorian Workers' Compensation Board have extended entitlement
to certain out workers as though they were contr:lctor~ under S.~(6) of the Act.
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Under NSW and QLD outworkers are covered if they satisfy the conditions applicable for
contractors deemed to be workers,
Seamen and Fishermen
The majority of State Acts contain special provisions relating to coverage of seamen. These
pcovisions apply rather than the general provisions in each legislation relating to injuries
occurring outside the territorial boundaries of the State. (See Table 1 for a summary). ACT,
NT and WA make no specific mention of seamen although WA has other special provisions, as
de the other States, which would only apply to seamen, e.g. forgiving notice of an injury.
CCGE excludes seamen covered by SCA.
Workers' compensation coverage in an statutes is limited to seamen (however defined) ~ho
are employees. In all legislation the definition 'seamen' would include fIShermen who are
employees. The special provisions relating only to seamen would also apply to fishermen.
QLD, SA, T AS and WA specifically exclude crew members of fishing· vessels where these
.embers are remunerated by shares in the profits or gross earnings of the vessel. WA also
lClquires that these fishermen contribute to the cost of working the vessel.

A person whose earnings from sport either exceed a certain amount per annum or constitute
that person's sole income is deemed to be a worker by ACT and SA.
Jockeys are deemed to be workers under ACT, NSW, NT, QLD and SA.
Paid referrees, umpires, boxers and wrestlers are deemed to be workers under ACT, NSW
. . SA.
Sportsmen are excluded by NSW, QLD, SA, VIC and WA, subject to the following
'CWiCCptions:
(~
any of the above categories deemed to be workers.
(ib+ in Victoria, jockeys, or
(q
where the remuneration or fee received is not exclusively for participating in or training
for the sport.
In any other circumstances a sportsman will be covered if he is a worker as defined by the
...,ropriate statute. NSW has separate legislation - the Sporting Injuries Insurance Act 1978
- which provides cover for registered players of sporting organisations.

Veluntary workers
In New South Wales, voluntary bushfire-fighters, members of mine rescue corps and voluntary
ambulance workers, working without remuneration or reward, are eligible for workers'
compensation benefits. However, the following voluntary workers are specifically excluded:
officers of friendly societies whose remuneration from such friendly societies does not exceed
5:100 per year, officers of religious or other voluntary associations who are employed upon
duties for the association outside normal working hours provided their remuneration from
S\w:h associations is less than 5700 per year.
Victoria has a number of Acts which extend workers' compensation benefits to certain
voluntary workers. The Country Fire Authority Act /958 provides compensation to casual
fite-fighters. Compensation for a juror is provided in the Jurors (Amendment) Act /96/. The
V«'>lunteer Civil Defence Workers Act 1972 provides for compensation to be paid to registered
V.....unteer Civil Defence Workers. The Police Assistance Act 1968 provides for the payment of
clMllpensation to persons injured while assisting police officers in the execution of their duties.
11he EducQtion (Volunteer Workers' Compensation) Ac,t 1975 provides for the payment of
c0fllpensation to volunteer State school workers.
South Australia makes provision for compensation for voluntary fire-fighters under the
C_ntr,1I Fires At·t 1976.
Western Australia covers clergymen of the Anglican Church and the Baptish Church. and
has provisions for covering other clergymen by requesl,of their churches and by the Minister
giMing notice to their effect in the Government Gazelle.
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Voluntary ambulance workers and persons assisting in fire-fighting are covered if theirbrigade is performing approved services other than fire-fighting.
CCGE covers members of the Air Training Corps, Australian Cadet Corps and Naval
Cadets. Other volunteers covered include fire-fighters in the Australian Capital Territory and
at the Weapons Research Establishment at Woomera, persons who, under the control of a
Commonwealth Officer, take part in voluntary search and rescue activities and persons
rendering assistance to an Australian Federal or Northern Territory Police officer, an officer in
a Northern Territory or Australian Capital Territory court or a Customs officer.
Queensland makes provision for compensation for volunteers within the State CounterDisaster Organisation Act 1975 and the Rural Fires Act 1946-77.
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TABLE 1: PERSONS COVERED AND PERSONS EXCLUDED
Statute

Persons covered

Persons excluded

NSW

(a) Any person who has entered into or works
under a contract of service or apprenticeship
with an employer whether by way of manual
s.6
labour, clerical work or otherwise
(b) Seamen of New South Wales ship or ships
whose first port of clearance and destination
s.46
are in New South Wales
(c) Government workers
s.47
(d) Tributers working in connection with a mine
s.6
(e) Certain salesmen, canvassers, collectors and
persons paid wholly or partly by commission
s.6
(f) Certain jockeys
s.6
(g) Cab drivers using a cab under a contract of
s.6
bailment
(h) Casual employees employed for the purpose
of any game or recreation and engaged or
s.6
paid through a club
Part HA
(j) Paid boxers, wrestlers, referees and
entertainers when the public is charged for
s.6
admission or on licensed club premises
(k) Voluntary ambulance workers not
s.6
remunerated or rewarded
(I) Shearers' cook, cook's help, hut-keeper, etc.
s.6
(m) Certain ministers of religion
s.6
(n) Members of permanent rescue corps under
s.6
the Mines Rescue Act. 1925
(0) Certain persons engaged in felling trees,
s.6
clearing land, etc.

(a) Police
s.6
(b) Officers of friendly societies or
religious or voluntary
associations where remuneration does not exceed $700 p.a.
s.6
(c) Certain persons who are
contestants in sporting or
athletic activities (Sporting
Injuries Insurance Act. 1978
may apply)
s.6
(d) Certain casual workers
s.6

VIC

(a) Any person (including a domestic servant)
who has entered into or works under a
contract of service or apprenticeship with an
employer whether by way of manual labour,
s.3
clerical work or otherwise
(b) Seamen on Victorian ships if injury happens
s.59
within State or jurisdiction of State
(c) Government workers
s.4

(a) Outworkers
(b) Certain persons who are
contestants in sporting or
athletic activities
(c) Certain sharefarmers

s.3

s.3
s.3

..
•
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TABLE I: PERSONS COVERED AND PERSONS EXCLUDED

..
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TABLE 1: PERSONS COVERED AND PERSONS EXCLUDED
Statute

Persons covered

Persons 'excluded
(g) Seamen on a voyage:
(i) interstate or overseas
(ii) within territorial waters of
a foreign country other
than through mishap, stress
or weather, or excursion to
assist a ship in distress

SA

(a) Any person (including a domestic servant)
who has entered into or works under a
contract of service or apprenticeship or
otherwise with an employer whether by way
of manual labour, clerical work or otherwise
and whether remunerated by salary,
s.8
commission or piecework rates
(b) Persons engaged to perform personally work
of a kind prescribed in regulations s.8, reg.
14a
(c) Seamen on South Australian ships if
accident happens in the course of
employment within State or jurisdiction of
State
5.88
(d) Government workers
5.87
(e) Certain jockeys
s.89a
s.89a
(I) Paid boxes, wrestlers or referees
(g) Any person who derives his entire livelihood
or who earns above a prescribed amount
from participating in sporting contests s.89a
(h) Volunteer fire-fighters (See s.27 of Country
Fires Act. /976)

(a) Outworkers
5.8
(b) Casuals not employed for the
purpose of the employer's
trade or business
s.8
(c) Crew of fishing vessel sharing
in profits
s.8
(d) Other persons who are
contestants in sporting or
s.89a
athletic activities
(e) Seamen injured outside the
territorial jurisdiction of the
State
s.8

WA

(a) Any person who has entered into or works
under a contract of service or apprenticeship
with an employer whether by way of manual
s.S
labour, clerical work or otherwise
(b) Government workers
s.6,s.14
(c) Tributers
s.7
(d) Persons to whose service any industrial
award or agreement applies
s.s
(e) Certain persons providing a personal service
for the purpose of the trade or business of
the principal
s.S
(f) A clergyman of an affiliated Baptist Church
s.8
(g) A clergyman of the Anglican Church
s.9
(h) A clergyman of any other church on request
of that church and so declared by the
Minister
s.1O

(a) Casuals employed otherwise
than for the purpose of the
employer's trade or business
5.5
(b) Police, except where death
s.5
results from injury
(c) Member of employer's family
dwelling in his house unless
specified particulars disclosed
at time of employment and of
5.5
each renewal of policy
(d) Crew of fishing vessel sharing
in profits and contributing to
the cost of working the vessel
5.17
(e) Certain persons who are
contestants in any sporting or
5.11
athletic activity

•
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TABLE I: PERSONS COVERED AND.PERSONS EXCLUDED
r

Statute
TAS

Persons covered
la) Any penon who has entered into or works
under a contract of service or apprenticeship
with
employer whether by way of manual
labour, clerical work or otberwile
1.3
.. (b) seaman on a lhip rqistered in the Siate or a
Ihip whose fint port of clearance and whose
destination are within the State
1.4
•.4
fc) Government worken
(d) Peno~ plying for hire with a vehicle or
vessel obtained under a contract of bailment
1.3
(e) Volunteer fire-flJbten
1.3A
(0 All penons performing qreed ambulance
duties (see 1.428.of the Ambllltm« Act

an

1959)

•.4
(a) Outworken
(b) Casuals where employed
otherwile than for the
purpolCl of the employen
trade or businas unless
employed for the purposes of
any pme, lport or recreation
and enpaed or paid through a
club
•.4
(c) Police offlCCl'l
•.4
(d) Domestic servant in private
family with lea than 48 houn
s.4
ICrvice
(e) Crew of fishin. boat Iharing in
profits
5.4

NT

(a) Any penon who has entered into or works
under a contract of service or apprenticeship
with an employer whether by way of manual
labour, clerical work or otherwiIC
1.6
(b) Certain salesmen, canvassen, collec:ton or
penons paid wholly or partly by commission
1.6
(c) Certain penon providing a penonal service
not incidental to their own tracle or businas
5.6
(d) Certain jockeys
1.6

(a) Outworken
5.6
(b) Casuals employed otherwise
than the purpose of the
employer" trade or business
5.6
(c) Memben of the employer's
family dwelling in his home
unlea lpeciflCCl particulan
disclosed at commentement of
employrilent and when
5.6
inaurancerenewed
(d) Penons employed in the
lCrvice of the Territory or the
5.6
Commonwealth

ACT

(a) Any person who has entered into or works
under a contract of service or apprenticeship
with an employer whether by way of manual
labour, clerical work or otherwise
1.6
(b) Certain salesmen, canvassen, collec:ton or
penons paid wholly or partly by commission
1.6
(c) Certain penons providing a penonallCrvice
not incidental to their own trade or business
1.6
(d) Certain persons engaged in rel1ing trees,
clearing land, etc.
5.6
(e) Certain jockeys, paid referees. umpires,
boxers. wrestlers or sportsmen earning more .
than SI 5.000 p.a. or whose earnings
constitute their sole income
s.6

(a) Outworken
5.6
(b) Casuals employed otherwise
than the purpose of the
.employer" trade or business
5.6
(c) Memben of the employer's
family dwelling in his home
unless specified particulan
disclosed at commencement of
employment and when
5.6
insurance renewed
(d) Penons employed in the
service of the Commonwealth
s.6

.
~

Persons exciu*d
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SCA

Seamen employed on:
(a) A ship registered in Australia:
(i) that is engaged in trade and commerce
with other countries or among the States
or between a State or Territory of the
Commonwealth forming part of the
Commonwealth and a Territory of the
Commonwealth (whether forming part of
the Commonwealth or not); or
(ii) that is within territorial waters of a
Territory of the Commonwealth forming
part of the Commonwealth or whose first
port of clearance and whose port of
destination are in such a Territory;
(b)
Any ship not registered in Australia,
under articles of agreement entered into
in Australia, engaged, etc. in pUI:Suance
of a licence under the Navigation Act
/9/2;
(c)
A ship on certain delivery voyages
s.3; s.4

•
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APPEIIDII 4.2

ENTITLEMENT TO WORKERS' COMPENSATION.
GENERAL
Compensation benefits are payable under NSW, QLD, VIC, SA, ACT and CCGE where a
worker "suffers personal injury arising out of or in the course ofemployment". WA, NT and
SCA also use that formula with the qualification that the personal injury must be "by
acci!ient". In WA and QLDentitlement to compensation is further extended to cover a worker
while he is "acting under the employer's instructions" with the added stipulation in QLD that
he is so acting away from the place of employment. TAS provides for compensation to be paid
where a worker has suffered "personal injury by accident arising out of and in the course of
employment" but the: scope of the legislation is widened' by s.S. That section deems injuries
occurring during attendance at the place of employment in accordance with the contract of
employment, travel to or from work or a training school andattelldance at a training school to
be injuries arising out of and in the course of employment.
The different pieces of legislation make varying provisions for workers during their lunch
or other meal breaks. InNSW workers are covered during a temporary absence for a meal, and
VIC and QLD have similar provisions. In TAS, absences fora' recognized meal break are
covered, but short breaks for light refreshment are not. CCGE covers a worker while travelling
to or from employment during a meal break.
Thc tcrm "accident" where it appears in the various statutes extends to occurrences not
necessarily extraordinary but resulting in injury caused by over-exertion in the ordinary course
of employment. The mishap must be considered from the worker's point of view and any
unintended and unexpected occurrencewbiCh results in hurt or loss is, from that point of view,
"by accident". The fact that a medical expert,aware of the condition of the worker, may have
expected the "injury" does not affect the question. The term "accident" may also be extended
to cover personalinjury due to the unexpected severity of the elements, provided there is some
association or connection with employment e.g. lightning strike, sun--stroke, frost-bite.,
The definition of "injury" varies from statute to statute. In VIC, SA, ACT,NT, CCGE and
SCAmeans "any physical or mental injury". Under NSW mental illness is considered to be a
disease. NSW and QLD simply define "injury" as "personal injury" while WA and TAS
contain no definition of "injury", although WA specifically excludes cardia-vascular or
cerebro-vascular 'ac...;dent' or epileptic attack during a journey from the meaning of 'personal
injury by accident' (s.19(6». Generally, 'injury' also includes the contraction of a disease (see
Table 14).
Ln SA and VIC the aggravation, acceleration, exacerbation, deterioration or recurrence of
any pre-existing injury where the employment is a contributing factor is included in. the
defiaition of "injury". ACT, NT, CCGE and SCA do not include the words "exacerbation" or
"deterioration" but it is likely that these terms would be' covered by "aggravation" or
"acceleration". QLD, NSW, WA and TAS do not contain a similar provision relating to
"injury".
The circumstances in which the worker who suffers personal injury may recover
compensation from his employer vary widely from statute to statute. Even where the
circumstances are similar, differences in the description of the circumstances may be critical.
These circumstances may be divided into two broad groups:
(I)
Where the worker suffering injury may recover compensation from the employer under
most statutes, viz, circumstances where the injury arises out of and/ or in the course of:
•
employment, or is sustained while the worker is:
•
travelling between home and/or work and/or trade school;
•
attending at trade school;
•
travelling to receive medical treatment or certificate or compensation;
•
travelling between home and place of "pick-up";
•
attending at place of "pick-up"; or
•
attending at place of employment for reasons connected with the employment.

•

•
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(2)

Where the worker suffering injury may recover compensation under only a minority of
statutes, viz, circumstances where the injury is sustained while the worker is travelling to
or from, or attending at:
•
certain living accommodation in restricted circumstances;
•
a place in connection with the repair or replacement of an artificial aid;
•
a place for vocational training;
•
a place to undergo examination; or
•
his place of employment to receive wages, etc.
Also in this group are circumstances where the injury is sustained while the worker is
attending at a place:
• to receive compensation or medical treatment or certificate;
• from which, by the terms of his employment, he is not then at liberty to absent himself; or
While the worker is travelling:
between places of employment under different employers;
to or from a Mercantile Marine Office, provided he is within a certain class of seamen;
between camp or place of temporary residence for purpose of employment and place of
abode when not so residing; or,
while the worker, having been present at his employment, is temporarily absent during
an ordinary recess.
It should be noted that SA and WA place an age limit upon entitlement to benefits. In both
Acts benefits cease when a worker turns 65. If, however, the compensable injury occurs
between a worker's 64th and 65th birthdays, benefits are paid for one year from the date of
injury. WA makes an exception to this rule in the case of workers suffering incapacity from
disabilities other than pneumoconiosis and mesothelioma. If a worker in this position can
show that, had his disability not occurred, he would have continued working beyond his 65th
birthday, he may be eligible for a supplementary amount as a weekly payment. In no
circumstances, however, will this payment be made after a worker's 70th birthday. Workers
with pneumoconiosis or mesothelioma can, at age 65, elect either the Supplementary Amount
for life or the Redemption Amount (Schedule 5(3».
Of the following tables, Table 2 gives a briefcomparison of the circumstances under which
a worker may be entitled to claim compensation from his employer, and Table 3 summarizes
the circumstances in which an employer is liable for injury under each statute.

TABLE 1: ENTITLEMENT OF WORKERS TO COMPENSATIONCOMPARISON
An employer is liable for injuries received by a worker where the worker:

NSW VIC QLD
Suffers personal injury arising
out of or in course of
employment;
Suffers personal injury by
accident arising ~ut of or in
course of employment;
Suffers personal injury by
accident arising out of and in
course of employment;
Is attending at place of
employment for reasons
connected with employment
before commencing or after
concluding work or during any
authorised break;
Is travelling to or from work;

•

SA

WA TAS

NT ACT CCGE SCA

• • •

•
•

•
•

•

•
•

•

•

•

•

•

•

•
•

•

,
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Table 2: Entitlement of Workers to Compensation-Comparison-(continued)
NSW VIC QLD
(c) attending at that place.
For the purpose of consultation,
etc., in connection with repair or
replacement of artificial aid, is:
(a) travelling between work or
residence and any other
place;
(b) travelling to or from a place;
or
(c) attending at that place.
Is travelling between residence
and place of "pick-up";
Is travelling to or from "pick-

SA

WA TAS

•

•

•

•
•

•

•

•
•

up";

Is attending at place of "pickup";

In relation to a camp or place of
temporary residence for purpose
of employment, is:
(a) travelling between that place
and work or residence;
(b) travelling to or from that
place; or
(c) attending at that place.
Is temporarily absent from
employment during ordinary
recess;
Is travelling between place of
employment with one employer
to place of employment with
another;
Is attend ing at place where
liberty to absent himself is
restricted;
Is travelling to or from a
Mercantile Marine Office.
(a)
(b)
(c)
(d)

NT ACT CCGE SeA

•

•

•
•
•

•

•

•

·Cd)

•

•

•
•

•

•

•

•

•

•

•

•

.(c)

•
•

•

providing that the journey is a daily or other periodic journey.
only when ordinarily employed on port or harbour operations.
a short break for rest. smoking or light refreshment is not "ordinary recess".
only covers journey between place of temporary residence and place of abode.

N.B. In some jurisdictions. although the table does not show that an employer is liable in a particular circumstance. the
employer may nevertheless be liable because tbe circumstance falls within a more general description.

•
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APPENDIX 4.3

It

.

TABLE 3: ENTITLEMENT OF WORKERS TO COMPENSATION....
BY STATUTES
Statute

Conditions

NSW;

Personal injury to a worker:
(a) arising out of or in the course of employment whether at or away from his place of
employment; ss.7 and 8
(b) who, having attended at employment, is temporarily absent during any ordinary recess
or authorised absence without voluntarily subjecting himself to abnormal risk of injury;
5.7
(c) on daily or other periodic journey between place of abode and place of employment, or
between either place and any trade, technical or other training school which he is
required or expected by his employer to attend; s.7
(d) on journey to or from place of abode or employment to obtain medical certifICate,
advice or treatment, or for consultation. examination or prescription in connection with
the repair or replacement of an artificial aid, or to receive compensation in respect of
injury or on journey between place of abode and place of employment to receive
payment of wages or other moneys due to him under terms of his employment; s.7
(e) travelling between place or abode and place of "pick-up"; s.7
(0 travelling between camp or place of temporary residence required by employment, and
place of abode when not so residing;
(g) attending "pick-up";
(h) travelling to place of employment from place of previous employment; 5.7
(i) occurring outside New South Wales, in circumstances where compensation would
otherwise have been paid, providing the worker was engaged in New South Wales by a
New South Wales employer; s.7
(j) who is an accredited representative of a trade union carrying out his duties as such a
representative. s.7

VIe:

Personal injury to a worker:
(a) arising out of or in the course of employment; s.S
(b) who, having attended at employment, is temporarily absent during any ordinary recess
without voluntarily SUbjecting himself to abnormal risk of injury; s.8
(c) travelling between his residence and employment or between either place and any trade,
technical or other training school which he is required or expected to attend and while in
attendance at such school; 5.8
(d) travelling between residence or employment and any other place to obtain medical
certifICate, advice or treatment or to receive compensation or to undergo medical
examination as required by the Act, or while in attendance at any place for any such
purpose; 5.8
(e) travelling between place of residence and place of "pick-up" and while attending at the
place of "pick-up"; ss.3 and 8
(0 while attending at his place of employment; s.8
(g) travelling from place of previous employment to new employment; s.8
(h) occurring outside Victoria in circumstances where compensation would otherwise have
been paid, provided the worker was engaged in Victoria by a Victorian employer. ss.7
and 7A.
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Table 3: Entitlements of Workers to Compensation-by Statutes-(continued)
Statute

Conditions

QLD:

Personal injury to a worker:
(a) arising out of or in the course of employment; s.9
(b) who, having attended at employment, is temporarily absent during any ordinary recess
without voluntarily subjecting himself to abnormal risk of injury or engaging in wilful
misconduct of a serious kind; s.9

"

(c) travelling between place of abode and place of employment; s.9
(d) travelling between place of abode or place of employment and any trade, technical or
other training school that he is required or expected to attend or any other place for the
purpose of obtaining a medical certificate or receiving medical treatment or examination
or to receive any wages, payment of compensation while attending any such place; s.9
(e) travelling between place of abode and place of employment for purposes of receiving
wages or other moneys due under terms of employment; s.9

<0

travelling between place of employment with one employer and place of employment
with another employer; s.9

(g) travelling between place of abode and place of "pick-up" and attending place of "pickup"; s.9
(h) occurring outside Queensland in circumstances where compensation would otherwise
have been paid, provided the worker was engaged in Queensland by a Queensland
employer and has not been engaged outside Queensland for more than two years
continuously. s.9

SA:

Personal injury to a worker:
(a) arising out of or in the course ofemployment; s.9
(b) who, having attended at employment, is temporarily absent during any authorised meal,
tea or smoking break without voluntarily subjecting himself to any abnormal risk of
injury; s.9
(c) on a daily or other periodic journey between place of abode (including place of
temporary residence for purposes of employment) and place of employment, or on a
journey between employment or abode and institution for training or classes required by
law or requested or approved by employer, or while in attendance at such institution; s.9
(d) travelling between place of abode or employment and any other place to obtain medical
certificate or treatment, or to receive compensation payments, or while attending at any
such place; s.9
(e) on a daily or other periodic journey between his place of abode and place of "pick-up",
and while attending at place of "pick-up"; s.9
(I) while in attendance at place of employment outside working hours or during any
authorised break in his work, for reasons connected with his employment; s.9

(g) travelling to place of employment from place of previous employment; s.9
(h) occurring outside South Australia, where the employment necessarily involves journeys
between South Australia and other States or Territories, or where the worker's place of
abode is outside South Australia, or where the employment is carried on outside any
State or Territory of the Commonwealth provided that the worker was engaged in South
Australia by a South Australian employer. s.ll.

•
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Table 3: Entitlements of Worken to Compeaution-by Statutes-(cOIIlinwd)

•

Statute

Conditions

WA:

Penonal injury by lCcident to a worker:
(a) arisina out of or in the coune of his employment or while the worker is acting under the
employer" instructions; ... 5 and 18
(b) on a regular, daily or periodic journey, or other journey reasonable in the circumstances,
between place of residence and pIacc of employment or between either place and any
trade, technical or other trainina school he is required to attend; s.19
(c) travellina between place of residence and place of "pick-up" and while attending at such
place (penons ordinarily employed Oil port or harbour opcratioDl only); s.20
(d) travelling between camp or place of temponry residence for purpose of employment and
place of abode when not so residiq; 1.19
(e) occurring outside Western Australia ill circumstances where compensation would
otherwile have beeIl paid, pnmded the worker was eappd in Western·Austnlia by a
Western Australian employer and has not been COIltinuously resident outside Western
Australia for more than two years. 1.15.

TAS:

Peronal injury by lCcident to a worker:
(a) arisina out of and in the coune of employment; 1.5
(b) who, bavina attended at employment. is temporarily abeent durina any recopUsed break
for meals (but not a short break for rest. lmokina or JiIbt refreshment) without
voluntarily IUbjectina himself to abnormal risk of injury; 1.5
(c) travelling between his residence and employment or between either place and any trade.
technical or other trainina school which he is required or expected to attend and while in
attendanCe at luch school; 1.5
(d) travellina between place of residence and place of "pick-up" and While attending at such
place (penoas ordinarily employed on port or harbour opcratioas only); 1.5
(e) at hil place of employment;
(t) occurring outside Tasmania, in circumstancel where compensation would otherwise have
been paid, provided the worker was engaaed in Tasmania by a Tasmanian employer;
s.80.

NT:

Penonal injury by lCcident to a worker:
(a) arising out of or in the coune of employment; s.7
(b) travelling to or from work or while attending any trade school, etc., which he is required
or expected to attend or while travelling to or from such school. or while travellina to or
from any place for the purpose of obtaining medical certifICate or treatment or
compensation in respect of a previous injury; 1S.7 and 8
(c) occurring outside the Northern Territory, where the employment is partly carried out in
another State or Territory and the accident occurred in that State or Territory in
circumstances where compeasation would otherwise have been paid. provided the
worker was engaaed in the Northern Territory by a Northern Territory employer. s.6.

ACT:

Penonal injury to a worker:
(a) arising out of or in the course of employment; s.7
(b) travelling to or from work or while attending any trade school. etc., which he is required
or expected to attend or while travelling to or from such school, or while travelling to or
from any place necessary for him to attend to obtain medical certificate or treatment or
compensation in respect of a previous injury; ss.7 and 8

•

•

•
•
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Table 3: Entitlements of Workers to Compensation-by Statutes-(continued)_
Statute

Conditions
(c) occurring outside the Australian Capital Territory, where the employment is partly in
another State or Territory and the injury occurred in that State or Territory in
circumstances where compensation would otherwise have been paid, provided the
worker was engaged in the Australian Capital Territory by an Australian Capital
Territory employer. s.6

CCGE:

Personal injury to a worker:
(a) arising out of or in the course of employment; s.27
(b) travelling to or from employment; s.32
(c) attending or travelling to or from a school, college or university at the request of, or with
the approval of the employing Department or Authority; ss. 8 and 32
(d) travelling to or from any place for the purpose of obtaining medical certificate or
treatment, or for medical eltBmining, or in connection with the replacement or repair of
an artificial aid, or to undergo vocational training, and while attending any such place;
ss.8 and 32
(e) attending or travelling to or from a place in order to receive compensation or any
moneys due to him under the terms of his employment; 558 and 32
(I) attending at place of employment, or attending or travelling to or from temporary living
accommodation provided by the employing Department or Authority; 558,32-36
(g) travelling to or from or attending a place of "pick-up"; 5.7
(h) occurring outside Australia in circ\lmstanccs where compensation would otherwise have
been paid, but if engaged outside Australia for employment outside Australia
compensation is payable comparable to schemes operating in that country. ss.6 and 120.

SCA:

Personal injury including the aggravation or acceleraration of an injury and the recurrence
of a pre-existing injury, by accident:
(a) arising out of or in the course of employment; s.5
(b) while travelling to or from his place of employment, a Mercantile Marine Officer for a
reason connected with his employment, or a place to obtain a medical certificate or
treatment or to receive compensation. s.5AA
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APPENDll 4.4

•

TABLE 11: HOSPITAL, MEDICAL, FUNERAL AND OTHER BENEFITSCOMPARISON
NSW VIC QLD

~

•

Ambulance
Other travelling:
for treatment
(i)
fares, etc.
(ii) accommodation for
examination required by
employer, etc.
(iii) fares. etc.
(iv) accommodation
Medical treatment specified by:
(i)
medical practitioner
(ii) dentist
(iii) physiotherapist
(iv) masseur
(v) remedial medical gymnast
(vi) speech therapist
(vii) optician
(viii) chiropodist
(ix) chiropractor
(x) optometrist
(xi) therapeutic treatment
directed by medical
practitioner (which does or
may inc:lude the above)
Provision of:
(i)
skiagrams
(ii) crutches
(iii) artificial members
(iv) artificial eyes
(v) artificial teeth
(vi) splints
(vii) spectacles
(viii) hearing aids
(ix) dentures
(x) other artifICial aids (which
do or may include
the above)
Non-hospital:
(i)
nursing
(ii) medicines, etc.
Damage to:
(i) crutches
(ii) artificial members
(iii) artificial eyes
(iv) artificial teeth
(v) spectacles
(vi) contact lenses
(vii) hearing aids
(viii) splints
(ix) dentures
(x) other artificial aids (which
do nor may inc:lude
the above)

•

•

•

-<a)

•

•
•
•
•
•
•
•
•
•
•
•
•
••
•
•

•
•
•
•

•
•
•

•

•

•

•

•

•
•
•

•
•
•

•

•
•
•

•
•

•
•

•• •• •
• • •
• •.(a)
•
•
• •
•
• •
•
•
•

..

••
-<a)
-<a)
-<a)
-<a)
.(a)

•
•

•
•
•
•
•
•
•
•

•
•
•.(a)
•
•
•

•

(a) Where personal injury is caused to worker within the meaninl of the Act.
(bl With employer's approval.

•

•

NT ACT CCGE SCA

• •

•

•

•

•

•• .la) •
•
•
• •

•
•

•
••
•
•
••

•
•
•
•

•

•
•
•
•

.(a)

•

•

WA TAS

• • •• ••
• • •

•
•
•
•
•
•
•
•

SA

•

-<b)

•
•
•

•• ••
•
• • •
•
•
•
•
•
•
•
•

•
•
•
•
••
•
•
•
•
•

•
•

•
•
•

•

•
•
•

••
•
••
•
•

•
•
•
•

•
•

•
•
•
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Table 11: Hospital, Medical, Funeral and other Benefits-Comparison (continued)
NSW VIC QLD

WA TAS

SA

NT ACT CCGE SCA
~

Hospital treatment
Rehabilitation services
Funeral benefit (dependants)
Funeral benefit (no dependants)
Clothing repair or replacement
Wheelchair or similar appliance
Constant attendance allowance
Certified for purposes of
Ordinance or Act
Building, aid or appliance,
etc.- alteration, etc.
Vocational training
First aid
Maximum amounts payable for
most services
Possibility of amount in excess
of maximum
Maximum amounts-$
(i)
all or most services
(ii) ambulance
(iii) travelling for treatment
accommodation, etc.
(iv) travelling for examination
required by employer,
etc.-expenses and
accommodation
(v)
hospital treatment
(vi) medical treatment
(vii) repair artificial aids
damaged
(viii) repair clothing damaged
(ix) repair tools of trade
damaged
(x) building alteration,etc.
(xi) wheelchair or similar
appliance
(xii) constant attendance
allowance
(xiii) funeral benefit-·
dependants
(xiv) funeral benefitno dependants

•

•
•

•

•
••
•

•
••
•
•

•

•

•
•
•

•

•

•

•
•

•

•

•

•
•

•
•

•
•
•
•
•
•
•

•

•
•
•

•

•

•
•
•

•
•
•

•
•
•
•
•

•

-- 1,023.60
2500
-

20p.d.
-

--,20p.d.

6000
6000

2Op.d.

10p.d.

4S pw
-- 400 'o&al

1910

300

300
300

ISO
300
.(e)

1.2JO(d)

1,500
.(e)
.(e)
1100

12SO

.(e)

-

·le.24.01pw

1000

1100

.(c; 1.075.30

2,680

1140

1140

1000

1100

.'0'

2,680

1140

1140

1.075.30

N.B. This Table purports only to compare the broad provisions or benefits contained in the legislation. It is possible that,
in some cases, specific benefits are provided in a statute, although not mentioned in the table. In some statutes a
particular benefit may be provided for under a more general description.
(c) Same for necessary companion.
(d) Max. can be exceeded where Commissioner satisfied circumstance justify higher amount.
(e) Reasonable cost payable.

•

.,

..

•

.

~

TABLE 7: TOTAL INCAPACITY BENEFITS-BY STATUTES
Basic weekly payment
for worker

Each dependant
child

SI5.30 payable to age 21
. NSW For the fint 26 weeks the
worker receives the weekly rate if full time student
of waps provided by his award
or an award coverinlthe nature
of his work. If no award can be
applied the sum of S233.05 is
payable.
Thereafter, a maximum of
S133.80 and for adult males a
minimum of SI06.4O.
Where minor's WAWE less
than S96.70 not more than
100% or WAWE with a
maximum of $81.00

Maximum
Spouse permissabk weekly
etc.
payment
S30.60

1st 26 weeks-s.9
After 26 weeks-9O% of
WAWE (adjustable for
increase in the wage
basis)

Maximum limit
on compensation
No:
Unlimited both in respect
/
to total or partial
incapacity-s.7

Make up pay after
26 weeks
incapacity
Not prevalent

•

i
-..I

•....

....

V1
V1

vie

SI68 adult
SI24 minor
or
WAWE whichever least

S16 payable to age 21 if
full time student

$48.00

S249.oo
S215.oo minor
or
WAWE (adjustale on
review for increases in
what worker would
probably have been
eaminl if uninjured)
whichever least-s.9

Yes:
S59,066 in respect of
weekly payments but in
case of total or partial (if
major) and permanent
incapacity, tbe Board has
power to order
continuation of weekly
payments beyond
S59066-s.9

Prevalent in both State
and Federal Awards

Table 7: Total Incapacity Benefits-By Statutes (continued)

Basic weekly payment
for worker
QLD For the first 26 weeks the
worker receives the weekly rate
of wages provided by his award
or agreement or in certain cases
his contract of service (80% of
the wage specified in the
contract of service is payable
where that wage exceeds the
rate for a fitter in the
Mechanical Engineering Award,
subject to a minimum payment
of the fitter's rate) or the
guaranteed minimum wage plus
certain allowances for
dependants, whichever payment
is greater.
Thereafter, the Qld guaranteed
minimum wage (SI 77.70)

Maximum
Spouse permissable weekly
etc.
payment

EAch dependant
child
7% of guaranteed
minimum wage (SI2.45)
payable to age 21 if full
time student

19% of WAWE-s.14
guaranteed
minimum
wage
(S33.70)

Maximum limit
on compensation
Yes:
Total amount of
compensation, weekly or
otherwise 542 390

Make up pay after
26 weeks
incapacity
Not prevalent

/
I-'

VI

'"
WAWE (adjustable on
review for variations
which would have been
applicable had the
workman continued
employment)-ss.S1 S 71

SA For the first 26 weeks WAWE
over the period of 12 months
immediately preceding the
incapacity. If worker has not
been employed for that length
of time then his weekly
payments are based on the
period during which he was
employed by his employer.
Proportionate amounts are
payable for workers
incapacitated for less than one
week.

Yes:
Not applicable
For total permanent
incapacity SSO 000; in
other cases, S36 000; s.S I
plus lump sum payment
to maximum of S40 000
5.69

Thereafter WAWE-s.51

r.

...

'.

'

..

,¥

--

•

..

...

"

"f'

.

Table 7: Total Incapacity Benefits-By Statutes (continued)

Basic' weekly payment
for worker
WA Weekly eaminp, Le.: where the
work being performed by the
injured worker is subject to an
industrial award or agreement,
the total wages, salary or other
remuneration payable at the
time of the incapacity, 'for a
week\ work under that
industrial award or aareement.
Where the work is not subject
to an industrial awan! or
agreement or where a person is
workinl under piece-work rates,
a bonus or commission system
or any other system of payment
by results, weekly eaminp are
the waaes, salary or other
remuneration. that would be
paid for a week's work under a
relevant industrial awan! or
agreement that can be fairly
applied. In both cases overtime
and. allowances (exc:lu4ina overaward or service payments) are
eXcluded
1st Sch. (11)

Each dependant
child

Maximum
Spouse permissable weekly
payment
etc.
WAWE

Maximum limit
on compensation

Make up pay after
16 weeks
incapacity

1st Sch Yes: $67 737
Not applicable
Where the injury .is
permanent and total the
Board may increase the
amount.
5.29 1st Sch

....
VI
......

Table 7: Totallneapac:ity Benefits-By Statutes (continued)

Basic weekly payment
for ....orker

Maximum
Spouse permissable weekly
etc.
payment

EAch dependant
child

TAS WAWE over period of 12
months prior to commencement
of incapacity or the ordinary
time rate of pay of the worker
for the work on which he was
engaged immediately before the
period of incapacity, whichever
is the greater.

WAWE may be
increased or decreased by
the amount of any
increase or decrease in the
ordinary time rate of pay
for the pay for the
employment in which the
worker was engaged
immediately before the
commencement of
incapacity

Total earnings
Weeks worked
WAWE mclude actual
remuneration plus overtime
payments. Where an employer
has concurrent contracts of
employment (e.g. a person who
has part-time occupation)
WAWE are determined by
reference only to his full·time
contract of employment.
WAWE are not reduced if
worker was absent due to illness
or any other unavoidable cause.
WAWE=

ACT For the first 26 weeks,
equivalent of full sick payor
worker's normal weekly
earnings, whichever is greater.
Thereafter. S143.38 or WWE
whichever is the lesser

"

...

Maximum limit
on compensation

Make up pay after
26 weeks
incapacity

Yes:
Not applicable
S57 311. This figure is
adjustable with declared
basic rate, but for each
injury the maximum
liability is fixed according
to the amount applicable
at the time of injury.
(This limit does not
include any amount
payable for specified or
tabled injuries)
• As at lan '84

-

$37.73

S17.61

..

..

Weekly pay (adjustable
Unlimited for permanent Not prevalent
for variations to pay of
total incapacity; in other
same class of worker by
s.1O
cases, S59,310.08
competent authority)
1st Sch

of.

...

to-'

VI

(X)

•

'.

.

•

'!It

'"

"

Table 7: Total Incapacity Benefits-By Statutes (continued)

Basic wukly pilym~nt

!orworbr

NT For the fint 26 weeks. normal
weekly earnings.
Thereafter. SI61 or normal
weekly earnings whichever is
lesser

CCGE For the first 26 weeks, the
greater of:
(a) equivalent of full sick pay
(adjustable to variations
therein): or
(b) 5141.30 or WAWE if
less than that amount.

ElIcit MJMndlB'lt

Mtlximum
Spouu JMrmiullbll wukly

cltild

~tc.

520 payable to ase 21 if
full time student

541
No maximum
Aboriginal:
S20each
tribal wife

517.60 payable to aae 25.
if full-time student

537.00

No:
Not prevalent
Unlimited for total
incapacity s.7.l 2nd Sch

WAWE (adjustable for
No:
unlimited variations in
Unlimited
minimum pay of some
class of employee as
result of law. award. etc.)
5.25

5.45

If as a result of incapacity
retired from employment
and as result of that in
receipt of Commonwealth
Superannuation scheme
pension, WAWE less part
of pension not
attributable to own
contrib\ltions
5.45

Thereafter. 5141.30 or WAWE
if less than 5141.30

SCA 5141.30 or WWE if less than
5141.40

ptlym~nt

Mtlb up pily tI/t~r
16wulu
wtlpilcity

Muimum limit
on compelUlltion

S17.6O payable to aae 25,
if full time student

537.00

WWE (adjustable for
Unlimited for permanent
unlimited variations in
total incapacity; in other
cases, S44 C)J 0
the rate of pay of same
class of seaman as a result
of award. order,
determination, etc.)

Employees may use any
sick leave credits they
have accrued so as to
"top up" compensation
payments if they are still
in Commonwealth
employment after 26
weeks

Employees may use any

aclrued sick leave credits

(Section 132 of the Navigation Act entitles the seaman to receive wages 'at the fixed rate of his agreement'for the first three
months o/incapacity.)

....
V1

\C)
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APPENDIX 7.2

TABLE 8: COMPENSATION PAYABLE FOR PARTIAL INCAPACITY
ARISING FROM INJURY-BY STATUTES

..

Statute

Payment

NSW

(a) Payment not to exceed:
(i) payments in respect of total incapacity; or,
(ii) difference between amount worker would probably have been earning but for the
injury and the average weekly amount he is earning or able to earn after the injury but
ss.9 et 1I
shall bear proper relationship to amount of the difference.
(b) Worker deemed to be totally incapacitated if employer does not provide suitable
employment during partial incapacity.
s.II(2)
(c) Where worker is unable to obtain employment for which he is fit, Commission required to
order that he be treated as totally incapacitated.
s.12

VIC

QLD

(a) Payment bears the same ratio to payment for total incapacity as the difference between
die amount of the worker's average weekly earnings before injury and average weekly
amount he is earning or is able to earn after injury bears to his average weekly earnings
before injury.
(b) Where worker is unable to obtain employment for which he is fit, Board may order that
he be treated as totally incapacitated.
s.9
Payment not to exceed amount which bears the same ratio to payment for total incapacity
as the difference between the amount of his average weekly earnings before injury and the
average weekly amount he is earning or could reasonably be expected to derive from
employment after injury bears to his average weekly earnings before injury.
s.14

SA

(a) Payment not to exceed the difference between worker's average weekly amount hI! is
earning or able to earn after injury but shall bear proper relationship to amount of
difference.
s.68
(b) Partial incapacity to be treated as total incapacity except where employer proves that
work for which the workman was fit was made available by the employer or where the
employer proves:
(i) that it waS not reasonably practicable for him to make such work available; and
(ii) that such work was reasonably available elsewhere.
s.67

WA

(a) Payment not to exceed the difference between worker's weekly earnings as defined by the
Act before injury and weekly amount he is earning or able to earn after injury, where the
failure to obtain employment is a consequence, wholly or mainly, of the disability.
(b) Similar to (b) of Vic.
1st Schedule

TAS

(a) Weekly payments during periods of partial incapacity are arrived at by deduction from the
weekly amount determined as payable in respect of the worker's total incapacity any
amount the worker is earning or able to earn in some suitable employment or business.
1st Schedule
(b) Similar to (b) of VIe.

ACT

Greater of:
(-I) (a) $143.38 p.w. or

(b) pre-injury earnings minus post-injury earnings, whichever IS less; OR
(2) weekly compensation for total incapacity minus post-injury earnings;

1st Schedule
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Table I: Compensation Payable for Partial Incapacity arisinc from InjuryBy Statutes (continued)
Statute

Payment

NT

For the first 26 weeks. difference between amount he is able to earn and h~ normal weekly
earninp.
Thereafter. the greater of:
( I) Total incapacity payment minus post-injury earnings; or
(2) Normal weekly earnings minus post-injury earnings, but not to exceed the proponion of
the total incapacity payment that the loss of capacity bears to full capacity; 2nd Schedule

CCGE

Greater of:
(I) (a) SI41.3O p.w.; or
(b) pre-injury WAWE minus post-injury earnings whichever is less; OR
(2) rate of weekly compensation for total incapacity after Iirst twenty-six weeks minus postaccident earnings.
If as a result of partial incapacity the worker is retired from employment and as a result is in
receipt of a Commonwealth superannuation scheme pension, the worker receives his previous
5.46
earnings and pan of pension nOt attributable to oW1l contributions.
If incapacity is such that worker is Iitted only for employment of a kind not commonly
available and employment of that kind not reasonably available to him, worker to be deemed
to be totally incapacitated.
5.26

SCA

Greater of:
(I) (a) SI41.3O p.w. or

(b) pre-injury earnings minus post-injury earnings, whichever is less, OR
(2) weekly compensation for total incapacity minus post-injury earnings.

•

1st Schedule
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APPENDIX 7.3

LUMP SUM COMPENSATION FOR SPECIFIED INJURIES
All the legislation includes schedules or tables of specified injuries for which lump sums are
prescribed. These payments are restricted to cases where a permanent disability results from an
accident. Such a disability is generally stated in the legislation as being the 'loss' of an organ,
extremity etc. A number of statutes stipulate how the term 'loss' is to be interpreted and
applied. NSW, for instance, states that 'loss or includes 'permanent loss of the use of'and
'permanent loss of the efficient use or, percentages of the specified amounts calculated
according to the diminution of function being payable in the case of the latter. QLD, SA, WA,
ACT, NT, CCGE and SCAare similar. However, ACT, NT and SCA include the proviso that
the permanent loss of the efficient use ora part of the body is to be a loss for the purposes of
the employment in which the worker was engaged immediately before the injury. TAS states
that in cases where the use of a part of the body is wholly and permanently lost, that part of the
body is deemed to be totally lost.
The specified injuries do not always strictly relate to loss of function, the obvious example
being disfigurement. In the statutes which provide for compensation in resepct ofthis injury, a
necessary prerequisite for the award of compensation is that the disfigurement be of such a
nature as to be severe and permanent even with the aid of cosmetic surgery. NSW recognises
both a physical loss and a loss of function in the case of any eye, additionalcompensation
being payable for the loss of an eye to that payable for the loss of the sight of that eye.
Payments of lump sums for specified injuries are not automatic. Sufficient time has to
elapse to ensure that the injury has stabiIisedand constitutes a permanent loss. Medical
evidence is required and a determinaiion as to the extent of the loss and the amount of
compensation to be paid has to be reached by the relevant Board, Court etc. The statutes
generally provide for weekly incapacity payments to be awarded during the waiting period if
the injury has rendered the worker unfit for his employment. The amounts paid during this
waiting period are not subtracted from the lump sum awarded. In the case of TAS the Act
specifically states that the sum payable for permanent loss of the power of speech is not to be
paid in its entirety or in part until one year after the accident.
Perusal of the Table 9, 'Lump sum compensation for specified injuries - detail' indicates
differences among the various statutes; for example, there is no provision for the loss of the
power of speech in VIC, ACT and SCA, nor for loss of the senses of smell or taste in VIC,
QLD, TAS, ACT and SCA, and loss of genital organs or permanent loss of the capacity to
engage in sexual intercourse is specified only in NSW, SA, WA, NT, ACT and CCGE. It
should also be noted that some statutes provide noticeably smaller amounts for lump sum
compensation for scheduled injuries than others. However, comparison of amounts in tables
such as this does not always present a true picture of the compensation actually payable. In
NSW, VIC and NT lump sum compensation for scheduled injuries is payable in addition to
other compensation prescribed by the Act, that is weekly incapacity payments.
In QLD compensation for scheduled injuries does not become payable until the expiration
of the period of the worker's total incapacity for work resulting from the injury, weekly
incapacity payments applying during the interval. Once a worker accepts payment ofthe lump
sum compensation specified under the table or schedule he is no longer entitled to weekly
incapacity payments. However, the amount awarded may have to be decreased to preserve the
maximum limit of compensation. In SA and WA a worker can exercise an option to receive
either a lump sum for specified injuries or weekly incapacity payments. Once an election to
receive a lump sum has been made, no further weekly payments are made. Weekly payments
made prior to the award are not deductible from the lump sum. In TAS lump sum
compensation for scheduled or specified injuries is payable in addition to weekly payments for
total or partial incapacity. A separate limit applies to such lump sum payments.
In ACT, CCGE and SCA lump sum compensation is payable for specified or scheduled
injuries, except where total and permanent incapacity for work results from the injury. In such
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cases wcckly incapacity payments are made. In ACT and SCA the worker is not entitled to
further wcckly incapacity payments once the lump sum has been awarded; however. any
payments already received are Rot deducted from the •lump sum. CCGE has the further
stipulations that lump sum payments are not to be awarded in respect of any injury if it is likely
that the worker will become totally incapacitated from that injury. and that if after being
awarded a lump sum the worker should become totally incapacitated because of that injury he
may be awarded weekly incapacity payments at a reduced rate.
Some statutes limit the amount of compensation that may be paid for scheduled injuries in
respect of the one accident; that is. there is a prescribed maximum limit for all injuries (or
multiple injuries) resulting from the one accident. In VIe. QLD. SA, WA. ACT and SCA the
maximum payable for multiple injuries is equivalent to that payable for a major injury
specified in the table. In TAS there is a maximum limit which is considerably higher than that
applicable for anyone injury.
Under some statutes. lump sum compensation is payable for specified injuries which may
have no effect on the worker's capacity to perform the duties associated with his employment.
Such injuries inclUde the loss of the sense of smell, taste, sexual capacity, and disfigurement.
CCGE and NT stipulate that compensation for such injuries is not payable if that injury or
another injury sustained at the same time results in the employcc's death within 3 months of
the accident.
All the statutes provide for percentages of the specified amounts to be paid in the case of
permanent partial loss of function of a part of the body. CCGE has the additional provision
that the amount payable may be calculated according to the percentage by which the injury
resulted in a reduction of the efficient use of the part of the body, or the percentage by which
the injury resulted in the reduction of the efficient use of that part of the body for the purposes
of the worker's employment. The greater of the two amounts is payable. The Statutes generally
contain special provisions for percentage payments in cases of partial loss of sight and partial
loss of hearing.
In SA the Industrial Court may assess and fix an amount of compensation for permanent
injuries. not specified in the table which result in total or partial incapacity for work, whether
such incapacity is actual or potential, as though the injury were set out in the table. The
amount is fixed by reference to the employment for which the worker was suited before the
injury and that for which he is suited after the injury.
Table 9 below gives details of the amounts payable for specified injuries under each statute.

Table 9: Lump Sum Compensation for Specified Injuries-Detail
Description of
injury

NSW

VIC

QLD

SA

WA

TAS

ACT

NT

CCGE

$

$

$

$

$

$

$

$

$

52993.00
52993.00

42390.00
42390.00

40 000.00

70236.00
70236.00

57311.00
57311.00

50310.00
50310.00

50 000.00
50 000.00

44 010:00
44 010.00

44 OW.OO
44 010.00

39744.75

28680.00

52677.00

28082.39

37732.56

37500.00

22.005.00

33007.50

21 197.20

16550.00
14836.50

35 118.00
35118.00

15473.97
15473.97

20124.03

20000.00

17604.00··

17604.00

SCA
$.

EYES:

Loss of, or loss of
sight of:
both eyes
31000.00
only eye
one eye with serious
diminution of sight
of other eye
22000.00
one eye, the vision in
other being less than
6160 Snellens type
with correction or
absent
one eye
12850.00
binocular vision
Loss of:
sighted eyeball(additionall6 900.00
sightless eyeball up to
6900.00
HEARING:
Loss of hearing
18950.00
Complete deafness of
one ear
8950.00
ARMS, HANDS &
FINGERS
Loss of:
both hands
right arm or greater
part of right arm
24100.00
left arm or greater
part of left arm
24100.00

~.

...

21 197.20

40 000.00
20000.00

_

t-

..

34445.45

21200.00·

10598.60

8480.00·

30000.00

-

52677.00

-

-

--

.-

30807.00

22924.4Ot

35217.05

35000.00

30807.00

10 315.98t

10062.00

10000.00

_.

8802.00 .

52993.00

42390.00

40 000.00

70236.00

57311.00

50 310.08

SO 000.00

61 614.00(a)

44 010.00

42394.40

26490.00

36000.00

63212.40

29801.72

40 248.06

40 000.00

35208.00

35208.00

39744.75

26490.00

36000.00

63212.40

29801.72

36223.25

40 000.00

35208.00

35208.00

-.

'"

'"
.f:'-

...

...

It

,,.

•

'It
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Table 9: Lump Sum Compensation for Specified Injuries-Detail (continued)

Description of
injury

lower part of right
arm. right hand or
five fingers of right
hand
Lower part of left
arm. left hand or five
fingers of right hand
right thumb
left thumb
right forefinger
left forefinger
right middle finger
left middle finger
right ring finger
left ring finger
right little finger
left little finger
total movement of
joinl of right thumb
lotal movement of
jllint of right thumb
distal phalanx or
joint of right thumb
distal phalanx or
joint of left thumb

NSW

vIe

QLD

SA

WA

TAS

ACT

NT

CCGE

SCA

$

$

$

$

$

$

$

$

$

$

20650.00

37095.10

24590.00

32000.00

56,188.80

25789.95

35217.05

35000.00

30 807.00

30 807.00

20650.00
8950.00
8950.00
5950.00

34445.45
15897.90
13778.18
11 128.53
9538.74

24590.00

32000.00
14000.00
14000.00

56188.80
24582.60
24582.60
11 940.12
11940.12
9130.68
9321.24
6321.24

25789.95
10315.98
10315.98

31695.35
15093.02
13583.72
10310.08
9055.81

35000.00
15000.00
15000.00
10000.00
10000.00

30 807.00
13203.00
13203.00

8049.61
7546.51
7043.41

8000.00
8000.00
7000.00

8802.00
8802.00
7041.60
7041.60
6161.40

6540.31
6540.31

7000.00
6500.00

6161.40
5721.30

30 807.00
13203.00
13 203.00
8802.00
8802.00
7041.60
7041.60
6161.40
6161.40
5721.30

5950.00
3150.00
3150.00
3150.00
3150.00
3 150.00
3150.00

._

..

8488.00
8480.00
6780.00
6780.00
3180.00
3180.00
3180.00

10000.00
10000.00
8000.00
8000.00
8000.00

68n.32

3180.00
3180.00
3180.00

8000.00
5600.00
5600.00

6321.24
4214.16

6877.32
4011.77
4011.77
4011.77
4011.77
4011.77

4214.16

4011.77

6037.20

6500.00

5721.30

5721.30

-

--

6000.00

11940.12

--

7043.41

7000.00

6 161.40

6 161.40

-

_.

6000.00

11 940.12

-

6540.31

7000.00

6 161.40

6 161.40

6359.16
6359.16
5829.23
5829.23
5829.23
5829.23

5500.00

8478.88

6360.00

6800.00

14047.20

6304.21

8049.61

8000.00

7041.60

7041.60

5500.00

8478.88

6360.00

6800.00

14047.20

6304.21

7546.51

8000.00

7041.60

7041.60.

....

0'
VI

Table 9: Lump Sum Compensation for Specified Injuries-Detail (continued)
Description of
injury

ponion of terminal
segment of right
thumb involving one
third of its flexor
surface without loss
of distal phalanx or
joint
ponion of terminal
segment of left
thumb involving one
third of its flexor
surface without loss
of distal phalanx or
joint
two phalanges or
joints of right
forefinger
two phalanges or
joints of left
forefinger
.two phalanges or
joints of right middle
finger
two phalanges or
joints of left middle
finger
two phalanges or
joints of right ring
finger

'.

.

NSW

vie

QLD

SA

WA

TAS

ACT

NT

CCGE

SCA

$

$

$

$

$

$

$

$

$

$

---

-

-

-

6000.00

10 535.40

-

7043.41

7000.00

6 161.40

6 161.40

-

6000.00

10535.40

.-

6540.31

7000.00

6161.40

6 161.40

.....

8478.88

6360.00

.-

-(b)

4011.77

6037.20

6000.00

5281.20

5281.20

6 359.16

6 360.00

-

-(b)

4011.77

5 534.10

6000.00

5 281.20

5 281.20

-

5 299.30

3 180.00

--

-(b)

3 438.66

5 534.10

5 500.00

4,481.10

4841.10

-

5 299.30

3 180.00

-

-(b)

3 438.66

5 031.00

5 500.00

4841.10

4 841.10

-

4 769.37

3 180.00

-

-(b)

3 438.66

5 534.10

5 500.00

4 841.10

4 K41 10

.-.

! .•

'"

•

'"
'"

,.

lit

•

•

•

"

"

Table 9: Lump Sum Compensation for Specified Injuries-Detail (continued)
Description of
injury
two phalanges or
joints of left ring
finger

NSW

VIC

QLD

SA

WA

TAS

ACT

NT

CCGE

SCA

$

$

$

$

$

$

$

S

S

$

-

4769.37

3180.00

_.

-Cb)

3438.66

5031.00

5500.00

4841.10

4841.10

4769.37

3180.00

-(b)

3438.66

5031.00

5000.00

4401.00

4401.00

4769.37

3180.00

_.

-(b)

3438.66

4527.90

5000.00

4401.00

4401.00

3 ISO.OO

5299.30

3820.00

4400.00

7023.60

3438.66

5031.00

5000.00

4401.00

4401.00

3ISO.00

4769.37

3820.00

4400.00

7023.60

3438.66

4527.90

5000.00

4401.00

4401.00

two phalanges or
joints of right
little finger
two phalanges or
joints of left little
finger
distal phalanx or
joint of right
forefinger
distal phalanx or
joint of left forefinger
dislal phalanx or
joinl of olher finger
of righl hand
dislal phalanx or
joinl of olher finger
oflefl hand
Joinl of finger ··-either
hand
hand and fOOl
LEGS AND FEET
Loss of bOlh feel

-

.....

0\
-...J

3 179.58

2540.00

3600.00

4064.22

2865.55

3521.70

4000.00

3520.80

3520.80

3179.58

2540.00

3600.00

4064.22

2865.55

4000.00

4000.00

3520.80

3520.80

27SO.00
39000.00

52993.00

42390.00

40000.00

70236.00

57311.00

SO 310.08

SO 000.00

57 213.c)Il(c)

57213.00(cl

leg above knee
leg below knee

36 700.00(d)
22000.00
18950.00

52993.00
39744.75
37095.51

42390.00
23310.00
19500.00

70236.00
49165.20
42141.60

57311.00
28082.39
23497.51

183SO.00

34445.45

19080.00

45653.40

22924.40

SO 310.08
37732.56
32701.55
30 186.04

SO 000.00
37500.00
32500.00
3000(UJO

52812.0Il(d)
33007.SO

fool

40000.00
36000.00
32000.00
30000.00

52812.00(d)
33 007.SO
28606.SO
26406.00

28606.SO
26406,00

Table 9: Lump Sum Compensation for Specified Injuries-Detan (continued)

Description of
injury

VIC

QLD

$

$

$

$

$

$

$

$

$

$

great toe

5950.00

6360.00

10000.00

14047.20

6877.32

2540:00

4000.00

5618.88

2865:55

4000.00

8802.00
352(}.80

8802.00

2750.00

10.032.01
. 4024.80

10000.00

any other toe

11658.46
3 179.58

3200.00

3511.80

3521.70

3500.00

3080.70

3080.70

4400.00

5618.88

4011.77

5031.00

5000.00

4401.00

4401.00

2800.00

2800.00

2809.44

573.11

3018.60

2640.00

2640.60

40000.00

70236.00

57311.00

two phalanges or
joints of any other
toe
phalanx or joint of
great toe
phalanx or joint of
other toe
OTHER
Total and incurable
loss of mental powers
involving inability to
work
total and incurable
paralysis of the limbs
or of mental powers
loss of power of
speech
loss of sense of smell
or taste
loss of senses of smell
and taste
facial disfigurement
severe bodily or
facial scarring or
disfigurement

..

~

SA

WA

NSW

.-

3150.00

5299.38

1750.00

1059.85

52993.00

3390.00

42390.00

TAS

ACT

NT

CCGE

SCA

3520.80

.....

Q'\

00

52993.00

42390.00

40 000.00

70236.00

57311.00
22924.40

18950.00

-

21200.00

30 000.00

52677.00

5150.00

-

.-

20000.00

17 559.00

-

5031.00

7900.00

.-

21200.00

20000.00
-

35118.00
56188.80

-

25 155.04

28000.00

35 118.00

-

re

"

35000.00

30807.00

25000.00

22010.00

...

..

'

..

"

1#

...

•

•

Table 9: Lump Sum CompensatIon for Specified InjurIes-Detail (continued)
Description of
injury

NSW

VIC

QLD

SA

WA

TAS

ACT

NT

CCGE

SCA

$

S

S

S

S

S

S

S

$

S

.-

28000.00

35 118.00

-

2S 155.04

25000.00

22010.00

-

25

loss or genital organs
or permanent loss or
capacity to engage in
sexual intercourse

14650.00

total or partial loss or
one or both breasts

14650.00

-

-

.-

-

l5~.04

Note: 1n general. the Iqislation provides for the payment of a lump sum if there is panial10ll of the body memben referred to in the above table. For this purpose the expression '1011 of also
includes 'the pennament Iou of efficient use of but in such _
such percentage of the prescribed amount payable u is equal to the diminution of the full efficient use is awarded.
• Hearinllou reduced by ~ decibel for each year of claimant" . . over 50 years. except in the cue of total Iou of heann. of either ear.
t Fint I S'Jl> of hearinllou disrcprded where claims made after 31 December 1974 in respect of employment that wu continuinl on that date or commencina thereafter. Otherwise fint
20% disreprded.
tt In SA the coun may _
an injury not listed in the table by settina a percentage and applyina section 69 for compensation.
•• This amont is to be inc:rcued to S22,005 if the one injury results in the paniallou of sipt of the other eye.
(a) This injury is not specified. The sum of the amounts for loss of each hand is payable.
(h) Constitute total Iou of finger.
(c) This injury is not specified. The sum of the amounts for Iou of a hand and foot is payable.
(d) This injury is not specified. The sum of the amounts for Iou of each foot is payable.

.....
$
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•

171

..

BIBLIOGJWIIII

ASHFORD,N• AlfDAN1>REW, R.
(1983) 'Workers' Compensation' In Rom W.N. (ed.) 1DY1rOalaental aDd
Oocupational IIed1cdne, Boston, Little Brown and Co. 907-912
AUSTRALrANBUREAU OF STATISTICS
(Various Years) Industrial Aocddents (1975-76, 1979-80, 1983-84) Catalogue·
Nos. 6103.2-6103.6
(1982) llaDdioapped Persons Australia 1981, Cat. No. 4343.0
AUSTRALIAN COUNCIL OF TRADE UNIONS
(1985) AC'IU Conaress paper: Occupational Health aDd Sat'et7, Document D90,
Melbourne.
THE AUSTRALIAN FINANCIAL REVIEW
(1986) Workers Compensation to jump 20 pc in NSW, 10 June
(1986) Workers compensation changes tor NSW, 18 June
THE AUSTRALIAN INDUSTRIAL LAW REVIEW
(1986) CCH Austr81ia Limited, 28(5), 88-92

..

AUSTRALIAN METAL WORKERS UNION
(undated) Health aDd ~et7, Information Bulletin, Sydney.
ATIYAH, P. S.
(1973) Accidents, compensation and the law. In Weidenfeld and Nicolson
(eds. ), Tbe industrial injuries s7ste. (2nd ed.) ( 328-357) •
BAGNARA, S., HISITI, R., AND WINTERSBERGER, H.
(1985) Work aDd health in the 1980's. Berlin Science Centre 1.
Wissenschattszentrum, Berlin; Sipa Edition.
BARTLETT, B. et al.
(1979) The politics ot occupational health.

Rev Dootor, 13, 12-18.

BARTRIP, P. W. J.
( 1985) Beveridge, warkmens' compensa tion and the al ternative remedy.
of Social Poli07, 1JI( 4 ), October, 491-511 •
BARTRIP, P. W. J. ANDFENN, P. T.
(1980)
The conventionalisation of factory crime - a reassessment.
International Journal oftbe Soc:101og of Law, 8, 175-186.

Jourual

172

BARTRIP, P. AND BURMAN, S.
( 1983) The Wounded Soldiers of Industry:
1833-1897, Oxford Clarendon Press.

Industrial Compensation Policy

BERMAN, D. M.
(1978) Death on the job: occupational health and safety struggles in the
United States. New Yo~k :. Monthly Review Press.
J

•
BLACKETT-SMITH, J. AND RUBENSTEIN, A.
(1985) Unlucky dip: a study of discr1Jll1nation in the Victorian workers'
ca..pensation systea. Victori.a: Women's Heal th Resource Collective.
BOEHRINGER, G.
(1985) National occupational health and safety policy.
Bulletin, April, 93-94.

Legal Service

BRAITHWAITE, J. AND GRABOSKY, P.
(1985) Occupational health and safety: enforcement in Australia (Report to
the National Occupational Health and Safety Commission).
A.C.T.:
Australian Institute of Criminology.
BRASSIL, J.
(1985) Rational Initiatives, Paper presented at the Occupational Health and
Safety Symposium November, 1984, University of New South Wales. Occasional
Papers No.10. 32-35.
BRAY. J. H.
(1985) Former chief justice sees danger in blurring of fault concept.
Australian Law Rews, January - February, 20-21.
BROWN. J. C.
(1982) Industrial injuries: Studies of the Social Security System No.1.
London. Policy Studies Institute No.606.
BURAWOY. M.
(1983) Factory Regimes Under Advanced Capitalism.
Review. 48(3) October:587-605.

A.erican Sociolo81cal

CAMPBELL. G.
(1985) The Industrial Relations Issue of the '80s? Paper presented at the
Occupational Health and Safety Symposium. November 1984, University of New
South Wales. Occasional Papers No.10. 4-7.
CASEY, H. AND CHARLESWORTH. S.
(1985) Like it or lump it : a study of workers compensation settlements
awarded to Liquor Trades Union members troa January 1980 to December 1983.
Victoria : Federated Liquor a~d Allied Industries Employees Union.

t

113

Cooney, B.C.
(1984)
hpcrt of ee-tttee of BDqulrJ lato.tIle Yletor1aa workers
Cl""IIPNlll8.tlon syatc.. Goverlllent Printer, Victoria.
CREIGHTOR, W. B.
(Septeaber 1983). The Industrial Safety, Health and Welfare Act, 1981.
IIDDUb UDlyeraity LaIr levlev, 9.
CREIGHTON, B. AND GUNNINGHAM, N.
(1985) '!be IllCIuatrlal l$latlons ot OccupatloDalBealtb aDd satety, Sydney, '
CroCllll Helm.
DEPARTMENT OF SOCIAL SECURITY
(1984) SurYey ot lDYalld peDaionera, October 1979 (2nd ed~) Research Paper
No.10, Development Division Statistics Section Canberra, Commonwealth
.'
Government Printer.
( 1984) Penument Incapacity lDYalld PeDaion In Australia, Research Paper
No.23, Research and Statistics Branch, Canberra.
( 1985) WOrkers' CoiIpeD8atlon Les1alatlon In Australia 198', Canberra,
Australian Government Publishing Service.
(1986) Ten Year Statistical s--aJ"11975 to 1985, Development Division,
Statistics Section, Canberra.
EASTON, B.
Social pOlicy and the veltare state in Rev
( 1980)
George Allen and Unwin •

.,

.

Z8alallCl~

.

Auckland

ENCEL, S.AND JOHN,STON" C. E.
(1918) ee.penaatlon and rehabilitation: a SUM'ey ot workers' ee-penaatlon
cases ll1YolY1Dg back Injuries aIlCI lu.p s_ aettl_nts. Sydney: New South
Wales University Press.
FAHY, J. L.
(1984) '!'he Rev Zealand accident ee-penaatlon syst..
Conterence on Worker's Compensatio~, Adelaide,.

Paper submitted to

FINE, B.
(1982) llarx's Capital, London, Haemillan.

GOW, C.
(1919) Drug prescribing habits ot doctors 8IIOng lI1grant and non-tigrant
Injured workers. Lidcombe, Workers Health Centre.

~

HANES, D. G.
(1968) '!'he tint British Worlalens' Coapenaatlon Act 1891.
University Press.

HABRIS, D. and others
( 1984) ee.penaatlon and support tor Illness and Injury.
Press.

New Haven

Oxford

Yale

Clarendon

174

HAVEMAN, R.H •., HALBERSTADT, V. AND BURKHAUSER, R. V.
( 1984) PubllePollcyTowaI"Cl DisabledWQrkera: Croaa Ration8l AlUUyaes of'
Econa.ic x.p&cts. London, Cornell University Press.
HILL,. E. F. AND BINGEMAN, J. B.
( 1981) Principles of' the Law of' workers' cc.pensation paJ'"ticularlt in
Victoria. Sydney: The Law Company Limi ted.
HUGHES, J.
(1981)
Health, housing and social welfare. Accident compensation and
childbirth. Rev Zealand Law Journal, March,79.
HUTCHINS, B.L. AND HARRISOO, A.
( 1966) A History of' Factory Legislation.

London, King.

THE INSURANCE RECORD OF AUSTRALIA AND NEW ZEALAND
(1983) Australian Insurance Association Fifteenth Annual Report 1982, March
(1984) Australian Insurers Call for a Major Review or Several Insurance
Industry, March.
(1984) Workers' Compensation which way?, July
ISOO, T. G.
(1967) The f'orensic lottery. London: Bay!iss and Son Ltd.
(1980) Accident ee.pensation: A C.-entarJ OD the Rev Zealand Sche.e, London,
Croom Helm.
(1985a) Accident eo.pensation in Rev Zealand - f'uture options, Paper
presented in Wellington, New Zealand, November 1984.
(1985b) Etiological classifications in compensation, Adelaide LavReviev, 10,
86-91.
KAPP, K.W.
(1975) The Social Costs of' Private Enterprise, New York, Shocken Books.
KEWLEY, K.W.
(1975) Social Security in Australia 1900-1972, Sydney, Sydney University
Press.
KRIEGLER, R. AND SLOANE, M.
(1984) Technological Change and Migrant Jraployment, National Institute of
Labour Studies, Working Paper No.62, Bedford Park, The Flinders University of
South Australia.
LAW REFORM COMMISSION OF NEW SOUTH WALES
(1984) Transport Accidents Scheme the lev South Wales, Final Report, October.
LAW REFORM COMMISSION OF TASMANIA
(1986) The Workers eo.pensation Act 1927, Report No.46, Hobart, Government.
Printer.

"

175

LABOUR COUNCIL OF NEW SOOTH WALES '
( 1986) Propoaecl TraDaport AooJ.dent Sob....:

Baclqp-ouDcl Paper, Sydney.

McDONALD, G.
(1985) Det'iD1ag the Objectives - Daed1ate aDd Future, Paper presented at the
Ocoupational Health and Safety Symposium, November, 1984, University of New
South Wales, Occasional Paper No.10, 17-20.
McLEAN, S. A. M.
(1985)
Accident compensation liability without fault - the New Zealand
experience. Journal of SooJ.al Welf'are Law, January.
McQUEEN R. GARDNER, M. AND QUINLAN, M.
(1985) Queensland uber alles. Legal Service Bulletin, August, 159-163.
MAINE, H.S.
( 1906) menent.· Law, London,' John Murray.
Mencher, S.
(1976) The Changing Balance of Status and Contract in Assistance Policy,in
Gilbert and Specht (eds.) The Bllerpnce of' Social Welf'are and Soenal Work,
Itasca Illinois, Peacock Publishers.
MERRITT, A.
( 1985) 150 Years of' Legislation: One Step Forvarcl, 'I'vo Steps Backward, Paper
Presented at the Occupational Heath and Safety Symposium, November 1984,
University of New South Wales, OccaSional Papers No.10, 14-16.
MILLER, A. L.
(1982) Should social insurance pay compensation for pain and suffering?
International and ee.parative Law Quarterly, 31, 550-572.
MILLER, A. L.
(1985) Compensation for personal injury under social security.
Labour BeYiev, 12_, 2, 193-205.
MOON, G.
(1985) Compensation and Social Security
Bulletin, August:181-184.

Do

International

Lawyers Understand?, Le&a1 Service

MORRISSEY, M.
(1983) Technological change and occupational health. In S. Hill, and R.
Johnson (eds.), Future tense-technology in Australia. St. Lucia : University
of Queensland Press.
MORRISSEY, A. AND JAKUBOWICZ, A.
(1980) Hlgrants and Occupational Health: A Report S.W.R.C. Reports and
Proceedings No.3, Kensington, Social Welfare Research Centre, University of
New South Wales.

176

MURPHY, G.
(1983) A No-Fault Scheme in Practice:
Journa1:482-489.

Deep Seated Flaws, Law Society

NATIONAL OCCUPATIONAL HEALTH AND' SAFETY COMMISSION.
( 1985) Occupationa1 Injury and Disease Statistics: Proposa1s for a HiDimull
Data Set, (Discussion Paper), Canberra, A.G.P.S.
(1.986) Repetition Strain Injury: A Report and Model Code of Practice,
Canberra, Worksafe Australia.
NAVARRO, V.
(1983) The Determinants of Social Policy a Case Study: Regulating Health and
Safety at the Workplace in Sweden. Internationa1 Journa1 of Health Services,
13, 4, 517-561.
NELSON, M. MAZZOCCHI, A., EDELSACK, P., ELLER, S.
(1983) The Labour Union's Perspective on Occupational Health in Rom W.W. (ed)
EnviroDllenta1 and Occupationa1 Medicine: 883-890, Boston, Little Brown and
Company.
NYE, B. A.
(1978) Some aspects of workers' compensation. A research paper in
Participation The Ethnic Affairs Commission of New South Wales, Report to the
Premier, Part E, Appendix 1:433-464 Sydney, NSW Government Printer.
OFFICE OF THE COMMISSIONER FOR EMPLOYEES' COMPENSATION
(1985) Annual Report of the Commissioner, 1984-1985, Canberra, A.G.P.S.
PALMER, G.
(1981) What happened to the Woodhouse Report?
PP.561-572.
PEARSE, W.
(1985) Safe new world.

Nev Zea1and Law Journa1,

Australian Journa1 of Law and Society, 2, 1.

PHEGAN, C.
(1985) The limits of compensation : an Australian perspective on public
policy, causation and mitigation. Internationa1 and Comparative Law
Quarterly, 34, 3, July, 470-497.
(1985) From compensation to care - a change of direction for accident
victims? Adelaide Law Review, 10, 74-85.
POLYANI, K.
(1976) Speenhamland, in N. Gilbert and H. Specht (eds.), The Emergence of
Socia1 Welfare and Socia1 Work, Itasca, Illinois, Peacock Publishers.
QUINLAN, M.
,
(1986) The socia1 production of occupationa1 illness. In Griffith University
School of Social and Industrial Administration Working Papers, 1, April.

177

ROM, W. N. (ed)
(1983) lDvirolaelltal and Occupational Medicine Boston, Little Brown and
Company.
ROSENBROCK, R.
(1985) Industrial Health Policy in crisis. Regressive tendencies and new
tasks for the professionals. In S. Barnara, R. Misiti and H. Wintersberger
(Eds.), Work and Health in the 1980s (PP. 335-352). Berlin: WZB.
RUBENSTEIN, A.
(1982) Mediterranean back and other stereotypes: a review of the Australian
literature dealing with industrial back injuries. Australian Journal or
Social Issues, 11, 4, 295-303.
RUBENSTEIN, A.
(1983) A Sur9q or rejection rates or workers' cc.peDSationcl.a1IIs ror
serious work related conditions. A VorkiDs Paper, July.
SACKVILLE, R.
(1984) Workers' compensation
Winter, 131-141.

costs and options.

Australian Quarterl)',

SHAW, J. and others
(1977) Compensation of therapy by non-English speaking hospital patients·
Medical Journal or Australia No.2:423-427.

,
'"

SINFIELD, A.
( 1978) Anal)'ses in the Social Division or Velrare, Journal or Social PoliC)"·
7(2):129-156.
TNC,
(1985) Trans National Co-operative. Workers Research.
Practices Final Report. May, Sydney, Printers Devil.

Anti Union

~lo,.ent

TRIGGS, T.J., MEEHAN, T.W., AND COLEMAN, M.J.
(1983) Pilot Pre-otional Callpaign on Occupational Saf"et)' and Health: Mass
Ca.munication Effects on Perception and Attitudes. Canberra, A.G.P.S.
TUBBS, M.
( 1982) Corporate or industrial hc.1cide and criminal negligence : the
unrecosnised corporate crt.es. Paper presented to the ANZAAS conference,
Macquarie University, Sydney.
TUBBS, M.
(1983) N.S.W. accident compensation scheme:
Seryice Bulletin. October:209-211 •

..

No fault or no rights.

Lesal

178

WRLEY, I.

(1985) Preventative medicine at work iD Victoria: The Occupational Health
and Safety Act in Victoria. Law Institute Journal, 59, September, 9.
VICTORIAN ACCIDENT COMPENSATION COMMISSION
(1985) Workcare Victoria's New Approach to Accident Prevention,
Rehabilitation and Compensation. Government Printer, Victoria.
VICTORIA, GOVERNMENT OF
(1984) WORKERS' COMPENSATION REFORM: ECONOMIC Initiatives and Opportunities
tor the 1980s. Government Statement No.5 December 1984. Government Printer,
Victoria.
WATSON, J.
( 1982) Work-related injury : an anthropological analysis ot a workers t
coapensation scheme. Unpublished Ph.D. thesis, University of Western
Australia, Department of Antropology, Perth.
WATSON, J.
(1985) A case of status degradation: or how insult is added to injury, in L.
Manderson (ed.), Australian Ways: Sydney: Allen and Unwin.
WEINSTEIN, J.
(1967) Big business and the origin of workmen's compensation.
History, 8, 156-174.
WINTERSBERGER, H. (ed.)
Work and Health in the 1980s (PP.335-352).
WOODHOUSE, O.
(1974) Rational Ca.Dittee ot Enquiry.
Australia. Canberra A.G.P.S.

Labour

Berlin:WZB

Compensation and Rehabilitation in

WOODHOUSE, O.
(1984) The Philosophy ot CaBpensation, Working Paper presented Adelaide, May.
WORKER'S COMPENSATION COMMISSION OF NEW SOUTH WALES
(Various Years) Rew South Wales: Workers Compensation Statistics, For yE!'ars
ended 30 June, 1976, 1980, 1984, Sydney.

179

LlGISLATIOB CItED

Accident Compensation Act, New Zealand, 1982
Accident Compensation Act, Victoria, 1985
Employers Liability Act, Britain 1880
Health and Safety at Work Act, Britain, 1974
Invalid and Old Age Pensions Act, Australia 1908
National Occupational Health and Safety Commission Act, Australia, 1985
Occupational Health and Safety Act, Victoria, 1985
Poor Law Reform Act, Britain, 1834 Seamen's Compensation Amendment Act, Australia, 1979
Social Security Act, Australia, 1947
Workers' Compensation Act, Tasmania, 1927
Workers' Compensation Amendment Act, New South Wales, 1985
Workmen's Compensation Act, Britain, 1897.

1

l

SWRC Reports and Proceedings
No.

1

No.

2

'No.

3

No.

4

No.

S

No.

6

No.

7

No.

8

No.

9

No. 10
No. 11
No. 12
No. 13
No. 14
No. 15
No. 16
No .. 17
No. 18
No. 19
No. 20
No. 21
No. 22

J. Mo1ler (ed.), Data for Welfare Decision Making, September 1980,
51 pp. $4.
Peter Saunders (ed.), The Poverty Line: Methodology and Measurement,
October 1980, 54 pp. $4.
Michael Morrissey and Andrew Jakubowicz, Migrants and Occupational
Health : A Report. November 1980, 92 pp. $3.
Jan Carter, States of Confusion : Australian Policies and the Elderly
Confused, January 1981, SO pp. $3.
Adam Graycar and David Kinnear, The Aged and the State: A working
Paper, Revised edition, September 1982, 119 pp. $4.
Michael Liffman, Immigrant Welfare : A Research Perspective, April
1981, 40 pp. $3.
Bettina Cass, Unemployment and the Family : The Social Impact of the
Restructuring of the Australian Labour Market, April 1981, SS pp. $3.
Adam Jamrozik and Marilyn Hoey, Workforce in Transition : Implications
for Welfare, .May 1981, 74 pp. $4.
Robert V. Horn, Fiscal. Welfare Effects of Changes in Australian
Income Tax, 1972-73 to 1980-81, May 1981, 59 pp. $3.
Concetta Benn, The Developmenta,! Approach : Demonstration Programs
in the Brotherhood of St. Laurence, May 1981, 20 pp. $3.
Bettina Cass (ed.), Unemployment: Causes, Consequences and Policy
Implications, August 1981, 72 pp. $3.
Adam Jamrozik and Robin Beck, Worker Co-operatives : An Evaluative
Study of the New SQuth Wales Worker Co-operative Programme, August 1981,
178 pp. $5.
Robert V. Horn, Extra Costs of Disablement: Background for an
Australian Study, September 1981, 25 pp. $3.
P.R. Kaim-Caudle, Cross National Comparisons of Social Services
Pensions for the Elderly, September 1981, 47 pp. $3.
Adam Jamrozik, Mari1yn Hoey, Mari1yn Leeds, Employment Benefits
Private or Public Welfare?, November 1981, 138 pp. $4.
Linda Rosenman, Widowhood ana 'Social Welfare Policy in Australia,
January 1982, 5 pp. $3.
.
.
Adam Graycar and Wendy Silver, Funding of Non-Government Welfare:
Agencies Serving Disabled People in Western Australia, January 1982,
89 pp. $3.
Vivienne Milligan and Margaret McAllister, Housing and Local
Government : An Evaluation of the Waverley Community Housing Officer
Project, February 1982, 109 pp. $3.
Tania Sweeney and Adam Jamrozik, Services for Young Children : Welfare
Service or Social Parenthood?, March 1982, 144 pp. $4.
Adam Graycar (ed.), Age Care - Whose Responsibility?, March 1982,
49 pp. $3.
Bettina Cass" Family Policies in Australia : Contest over the Social
Wage, May 1982, 41 pp. $3.
Tania Sweeney, An Analysis of Federal Funding of Children's Services
- A Sourcebook, May 1982, 63 pp. $3.

No. 23
No. 24

No. 25

No. 26
No. 27

No. 28
No. 29
No. 30
No. 31
No. 32
No. 33
No. 34

No. 35
No. 36
No. 37
No. 38
No. 39
No. 40

No. 41
No. 42

David Kinnear and Adam G;aycar, Family Care of Elderly People:
Australian Perspectives, May 1982, 63 pp. $3.
Carol Keens and Bettina Cass, Fiscal Welfare : Some Aspects of
Australian Tax Policy. Class and Gender Considerations, September
1982, 55 pp. $3.
Jill Hardwickand Adam Graycar, Volunteers in Non-Government Welfare
Organisations in Australia: A Working Paper, September 1982,
41 pp. $3.
Robert Pinker, Theory, Ideology and Social Policy, October 1982,
23 pp. $2.
Adam JamroZik and Marilyn Hoey, Dynamic Labour Market or Work on
the Wane, Trends in the Australian Labour Force 1966-1981, December
1982, ·100 pp. "$4.
Adam.Graycar, Government Officers' Expectations of Non-Government
Welfare Organizations : A Discussion Paper, December 1982, 93 pp. $3.
Jan Carter, Protection to .Prevention : Child Welfare Policies,
January 1983, 76 pp. $3.
Peter Travers, Unemployment and Life-History : A Pilot Study, June
1983, 75 pp. $4.
Jo Jarrah (ed.), 53rd ANZAAS Congress: SWRC Papers, June 1983,
118 pp. $4.
Andrew Jones,Selectivity in Children's Services Policy, June 1983,
68 pp. $4. .
Ian Scott and Adam Graycar, Aspects of Fiscal Federalism and Social
Welfare, July 1983, 80 pp. $4.
Jo Jarrah (ed.), Child Welfare: Current Issues and Future Directions
July 1983, 89 pp. $4.
Carol Keens, Frances Staden and Adam Graycar, Options for Independence:
Australian Home Help Policies for Elderly People, December 1983,
119 pp. $5.
Diana Encel and Pauline Garde, Unemployment in Australia : An
Annotated Bibliography, 1978-83, January 1984, 152 pp. $5.
Stuart Rees and Anneke Emerson, Disabled Children, Disabling
Practices, January 1984, 129 pp. $5.
Chris Rossiter, David Kinnear and Adam Graycar, Family Care of
Elderly People : 1983 Survey Results, January 1984, 100 pp. $5.
Rends11 Smith, Meals on Wheels in New South Wales : A Discussion
Paper, March 1984, 48 pp. $4.
Bettina Cass and Mary Ann O'Loughlin, Social Policies for Single
Parent Families in Australia : An Analysis and a Comparison with
Sweden, March 1984, 86 pp. $4.
AdamGraycar (ed.), Accommodation After Retirement, April 1984,
51 pp. $4.
Linds Rosenman and Marilyn Leeds, Women and the Australian Retirement
Age Income Sytem, April 1984, 102 pp. $5 •

.(continued on back cover ••• )

-'~----~----'"----~--"""""----~--~"---------

(Continued from inside cover ••• )

No. 43
No. 44
No. 45
No

46

No. 47
No. 48
No. 49
No. 50
No. 51

No. 52
No. 53

No. 54

,No. 55
No. "56
No. 57
No. 58
No. 59
No. 60
No. 61

No. 62
No. 63

Ian Manning, Measuring the Costs of Living of Australian Families,
April 1984, 70 pp.
$4.
Tania Sweeney and Adam Jamrozik, Perspectives in Child Care:
Experience of Parents and Service Providers, April 1984, 201 pp. $5.
Ann Harding, Who Benefits, : The Australian Welfare State and
Redistribution, April 1984, 147 pp. $5.
Andrew Jakubowicz, Michael Morrissey and Joanne Palser, Ethnicity
Class and Social Policy in Australia, May 1984, 125 pp. $5.
Rosemary Hooke (ed.), 54th ANZAAS Congress: SWRC Papers, June
1984, 231 pp. $5.
Graeme Brewer, The Experience of Unemployment in Three Victorian
Regions, August 1984, 103 pp. $5.
Ugo Ascoli, Analysis of the Italian Welfare State : Some Implications
for Current Australian Issues, August 1984, 58 pp. $5.
Chris Rossiter, Family Care of Elderly People : Policy Issues,
December 1984, 83 pp. $4.
Vivienne Milligan, Jill Hardwick, Adam Graycar, Non-Government
Welfare Organisations in Australia : A National Classification,
December 1984, 189 pp. $5.
Richard Chisholm, Black Children : White Welfare? Aboriginal Child
Welfare Law and Policy in New South Wales, April 1985, 150 pp. $5.
Bruce Bradbury, Pauline Garde and Joan Vipond, Bearing the Burden of
Unemployment - Unequally. A Study of Australian Households in 1981,
August 1985 102 pp. $5.
Adam Jamrozik (ed.), Issues in Social Welfare Policy 1985 : Perceptions
Concepts and Practice (SWRC Papers at ASPAA and ANZAAS), September
1985, 149 pp. $5.
Adam Jamrozik (ed.), Income Distribution, Taxation and Social Security:
Issues of Current Concern, January 1986, 150 pp. $5.
Bruce Bradbury, Chris Rossiter and Joan Vipond, Poverty, Before and
After Paying for Housing, February 1986, 101 pp. $5.
Adam Jamrozik, Sarah Drury and Tania Sweeney, Innovation and Change
in the Child and Family Welfare System, February 1986, 139 pp. $5.
Diana Encel, Unemployment in Australia: An Annotated Bibliography. 19801985, March 1986, 225 pp. $5.
Ruth Errey, Carole Baker and Sarah Fox, Community Care of the Aged: A
Working Model of a Needs-Based Assessment Unit, May 1986, 139 pp. $5.
Adam Jamrozik (ed.), Provision of Welfare Services to Immigrants
(Proceedings of SWRC Seminar, 26 May 1986), July 1986, 80 pp. $4.
Adam Jamrozik (ed.), Social Security and Family Welfare Directions and
Options Ahead (Proceedings of SWRC Seminar, held in Adelaide, 4 July
1986), July 1986, 140 pp. $5.
Jan Carter, In Debt and Out of Work, August 1986, 39 pp. $3.
Don Stewart, Workers' Compensation and Social Security
An Overview,
November 1986, 179 pp. "$5.

