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ABSTRACT

Indigenous societies in the Americas and Australasia experienced many transformations
following European colonisation, one of which has been a widespread shift from ancestral
languages to the coloniser's languages. Factors contributing to such champuistidi
practices have ranged from thlencesof conquest, through classroom prohibitions on
native tongues as part of assimilatory efforts in new naiates, to moderday social and

economic forces that privilege the dominant language.

Based on tlte premise that extinction of a community's traditional language represents a
significant cultural loss, this thesis proposes a concept of linguistic reparative justice (LRJ).
LRJ would require states to undertake reparative measures aimed at redres$osg tr
decline of indigenous languages. By exploring state practice in providing reparations to
victims of wrongful acts in the recent past, and the debate among legal and political theorists
regarding redress to indigenous peoples for the wide rangistofic injustices committed
against them, the analysis finds justification for a moral obligation to provide redress for

language loss.

It then examines international human rights law to determine that, at least in some
circumstances, there may alse & legal obligation for states to provide languegated

reparations. The conceptualisation of LRJ concludes with a postulation of its practical
content, being the actions state institutions could take to support indigenous communities in

efforts to mantain or revitalise their languages.

The second part of the thesis is a case study of the situation in Colombia, where threats to a
diverse collection of native languages are exacerbated by the country's armed conflict. In
2008, against the backdrop oparported state commitment to multiculturalism, the Culture
Ministry developed a protection program for ethnolinguistic diversity, followed by a law on
languages and linguistic rights of indigenous, creole and gypsy communities. The research
reveals how arcial deficiencies in the law coincided with a range of contextual
impediments, including a lack of bureaucratic and political will, that interrupted

implementation of the legislative measures.

The thesis concludes that the new Colombian policies haeatltto be a starting point for
LRJ. However, further progress towards this objective may require indigenous communities

to seek compliance through the courts.
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PART A

LINGUISTIC REPARATIVE JUSTICE:

A CONCEPTUAL FRAMEWORK FOR STATE
RESPONSIBILITES TO REDRESS INDIGENOUS LANGUAGE
LOSS



CHAPTER 1

INTRODUCTION: LINGUISTIC REPARATIVE JUSTICE AS A
RESPONSE TO INDIGENOUS LANGUAGE LOSS

Over the last two decades, there has been increasing visibility in academia, media, civil
society and the political realm to the endangerment and disappearance of minority languages
around the world. The languages of indigenous peoples have been agractogkern in this
regard. Across the Americas, Australasia and northern Eurasia, indigenous communities are
increasingly abandoning the use of their traditional languages as part of a widespread shift to
the languages brought in by European coloniserési TH{f WLQFWLRQ RI D FRPPXQLW
language, or its displacement from key domains of social life, can be regarded as a significant
cultural loss to that community and its members. Language decline and disappearance, and
the dilemmas of how to respwmo it, constitute a challenge confronting all community

members, not to mention indigenous leaders, educators, activists and cultural workers. At the
same time, policy makers whose decisions impact upon indigenous peoples face the question
of whether onot their respective states should take some form of action in response to the
weakening and disappearance of ancestral languages, and if so in what form.

During the same perigthere have been debates in academic and political fora regarding the
provison of reparative justice to groups that have suffered loss or damage because of
wrongful acts committed in the paStates have provided reparatiotisuch as land

restitution, monetary compensation, or social and psychological assistgEngeups sut

as: Japanes@&merican civilians interned during World War lI; survivors of the Nazi

Holocaust; victims of disappearances, tortures and other human rights abuses perpetrated by
Latin American military regimes; and, most recently, to Kenyans victimisé&ribgh forces

during the MatMau rebellion.

However, theecentdebate has largely been concerned with the more controversial question
of reparative justice for wrongs committed against earlier generations. In particular, attention
has focused on thesige of making reparations to Africalescendants in the Americas for
slavery, and to indigenous peoples for the usurpation of land and other harms inflicted during

processes of European conquest and consolidation of successor states. This brings us to a



point of intersection between these two thertined has been little dealt with in either
scholarly literature or state practidbe issue of redress to indigenous peoples for the loss of

their languages as a result of colonial injustices.

This thesis seizeupon that intersectionality:etaboratesD FRQFHSW RI1 SOLQJXLVWLF
M X V Ve keI first proposed in Todd (2018)hereby stateare expected tmake

reparations to indigenous peoples in order to redress indigenous language loss.thgtosits
responsibility for language loss is attributable to a state when a decline in the knowledge and

use of indigenous languages within its frontiers is the result of wrongful acts such as

processes of conquest, colonisation, domination, assimilaticiher applications of

violence and control. The provision of reparations in such cases would entail the

implementation of actions designed to strengthen or restore the use of those Ignguages
accordance with the wishes of the indigenous communities iw@tcd 0 accompanyny

FRLQDJH RI WKH WHUP 3OLQJXLVWLF UHSDUDWLYH MXVWLFI
this thesis) to describe such languagiated or languag®cused reparations concisely, |

will also sometimesXx VH WKH VKRUWKDWGFWAIDPDIBLQUX UHIHU WR W
negative impacts on indigenous languages and linguistic practices resulting from the collision

of indigenous societies with European colonialigimpacts which range from languages

being made extinct without any knaudge of them remaining, through to diminished

recounting of traditional stories or use of kinship terms, or abandonment of complicated

grammatical patterns under the influence of the dominant tongue.

The thesis proceeds in two parts. Part A developseaes a general model of LRJ intended

to be pertinent to any situation where indigenous peoples have experienced linguistic damage
that can be attributable to a state or other entity. Part B presents a case study of the recent
evolution of a minority langage policy in Colombia, and then analy/dee strengths and
shortcomings of that policgnd its implementatiom order to determine the extent to which

it complies with the LRJ framework.

THE SEVERITY OF INDIGENOUS LANGUAGE LOSS AND THE
CONTRIBUTION OF THIS THESIS

The loss of linguistic diversity is often compared with the loss of biodiversity: just like plant

and animal species, languages are becoming endangered and extinct at a rate that began to



rise with the commencement of European expansion ilatbd400s and then accelerated

further as the twentieth century progressed (Krauss 1992; Hale 1992; Nettle & Romaine

2000; Harrison 2007; Maffi 2005; Sutherland 2003; Crystal 2000). UNESCO (2010)

estimates that of the more than 6000 languages spokiea world at present, approximately

half will disappear by the end of the current century. The authors cited are among many who
bemoan language extinctions as a tragic loss of cultural diversity and human knowdsdge
Nettle & Romaine (2000) putit,eadd DQJXDJH 3KDV LWV RZQ ZLQGRZ RQ W
OLYLQJ PXVHXP D PRQXPHQW WR HYHU\ FXOW&XIlosdoft W KDV E
alanguagas the loss ofin opportunity to make discoveries about hitherto unknown

grammatical featuresy ¢o prove theories of linguistic evolution (Evans 2010; Gibbs 2002;

Harrison 2007; Dalby 200Hagége 200P Building on the parallel with declining

biodiversity, a number of writers also note broader negative consequences of language loss:

the loss of ditional ethnebotanical or ethnanedicinal knowledge could deprive the whole

of humanity of environmental management techniques that could be useful for dealing with
environmental change, of food crops that could feed growing populations, or of tlee key t

unlocking cures to hitherto untreatable conditions (Maffi 2001; Dalby 2002; Nettle &

Romaine 2000; Harrison 2007). Not surprisingly, after pointing out these consequences, these
authors also present a case for acting to arrest thedféempuage endangerment and

extinction.

These arguments have their value for justifying actions to strengthen the use of a language, or

at least to document it in sufficient detail so that some of the knowledge is retained; and

proposals for reparative afgaches to indigenous languages are very compatible with these

goals. Howeveras | explained in Todd (2013he foundations of a concept of LRJ do not
GHSHQG RQ WKH GHVLUDELOLW\ RI SURWHFWLQJ OLQJXLVW
heritage, or gentific advancement, or any other arguments that are extraneous to the

experiences of the communities who speaikspoke particular languages. Rather, although

buttressed by these arguments, LRJ is founded upon the objective of redressing the specific

harm suffered by peoples whose particular historical experience of colonisation has resulted

in linguistic damageThe argument for LRJ is driven by a set of political and legal

imperatives that are absent franuchof the literature regarding languagedos

The harm caused by the disappearance of an indigenous language takésm=nythin

the communities in which it was spoken. In addition to being a communicative medium,



ODQJXDJH LV D FRQVWLWXWLYH HOHPHQWylaQd DeFRPP XQLW\
vehicle that carries its culture through the generations (Fishman 1987; Riley&00ig

2012; Edwards 201®arrison 200Y. Through it are transmitted collective memory and most
traditional knowledges: worldview and religious practices; thaiom to land, water, animals

and plants; hunting, fishing, agriculture and other economic activities; laws and customs;
kinship and social structures; techniques for construction and creation and use of tools; visual
arts, dance and music. A communittistops using its ancestral language does not
necessarily lose its identity and its distinctivené&sdeed, it is possible to see such a change

in language practices as merely another facet of the dynamic processes that occur in any
culture, no matter v ancient and unchanging it might appear to the modern occidental gaze.
However, such a change in linguistic practices cannot occur without entailing some
diminution in the collection of various forms of knowledge it previously held about its

relationshipwith other communities, with nature, and with the spiritual realm.

Hence, for an indigenous people that may already be suffering the effects of social
disintegration, economic disempowerment, environmental degradation and the abandonment
of ancient religpus beliefs and practices, the disappearance of the ancestral language can be
expected to be a tremendous loss. Indeed, actors in modern indigenous movements around
the world have repeatedly voiced their concerns about the loss of language and called for
actions to be taken (Pearson 2009; Hlebowicz 2012; Nevins 2004; Russell 2002; Uran 2005;
ONIC 2007; Pineda Camacho 2000). Activists, scholars and public institutions in various
countries have documented that retention of native language is associateighétievels

of social weltbeing in indigenous communities and lower levels of psychological trauma and
criminality (Marmion et al. 2014Bronson 2002; Biddle & Swee, 2012; Australian Bureau of
Statistics 2011; Reyhner 2010; Mclvor 2013; Hallett et@D7). Thus, as will be emphasised

in later chapters, efforts to remedy linguistic damage will also serve to repair diverse forms of
social, psychological and cultural damage. Further, as Chapter 2 notes, LRJ would be a strong
step towards reconciliation tveeen indigenous peoples and majority societies in both

Anglophone settler states and Latin American countries.

There is insufficient space in this thesis to contemplate the concept of LRJ against the
backdrop of debates about linguistic rights or linticigistice in general. However, | will
note in passing that a particular advantage of LRJ is its applicability to indigenous

communities across the full range of sociolinguistic circumstances: from communities in



which every member has the native languagjéheir mother tongue but it is being displaced

by English or Spanish in certain domains of use, through to ones in which the last speakers of

the traditional language died decades before and only vestigial knowledge is retained by their
descendants. lcases such as the latter, arguments for linguistic justice such as those

analysed by Mowbray (2012), or the conceptions of language rights advanidiey §8012)

or SkutnabbKangas & Dunbar (2010jnayhave less cogency. These understandings of

linguistic justice and language rights would view states as obliged to take actions with respect
WR ODQJXDJHV WKDW DUH VWLOO DFWLYHO\ VSRNHQ DV /5
RU 3G\LQJ" ODQJXDJHV DUH FRQFHU QlEnGuageK iA tHeXe-mMogY LR Q R

advanced conditions of attrition will be addressed further in Chapter 4.

METHODOLOGICAL ASPECTS

Much as the arguments in this thesis are developed from ideas drawn from a number of
disciplines, so too does it incorporate severathodological approaches, in accordance with
the research objectives of each section. In particular, the two parts into which this thesis is

divided reflect the application of distinct methodological frameworks.

Part A is grounded in the theory apichctice expounded in a multidisciplinary range of
academic scholarship and other published material, such as texts produced by community
organisations involved in language revitalisation, judgments of courts and tribunals, and
documents issued by UN ag@axand NGOs. At several points those written sources are
augmented by information gleaned from interviews or personal communigaticinging

some contributiondrawn frommy Colombianfield researchbutthe textal evidence
predominates. Each chaptargages with the scholarship of a distinct disciplinary field in
order to justify the concept of LRJ and simultaneously contribute to the construction of a
model of LRJ. Some of the works drawn upon are purely theoretical in nature, while others
are focusd on aspects of practice within the fields referred to. Thus, in addition to being
strongly interdisciplinary, the thesis bridges theory and practice in order to devise a workable

LRJ framework.

The core of Part B is the case study of the developmentah@ OHPHQWDWLRQ RI &RO|

first policy specifically focused on its minority languages, consisting of the Protection



Program for Ethnolinguistic DiversitfyPPDE), which was launched in February 2008 by the
Colombian Culture Ministry, and the Native Languages Law, promulgated in January 2010. |
analyse this policy by adapting what has been call@diek descriptiori in ethnographic

studies of education ari@nguage policy, as discussed in Canagarajah (2006), Davis (1999),
Johnson (2009), Sichra (2006) and Hornberger (2013), those authors in turn applying the
concepintroduced byGeertz (1973). A particularly apposite example of thick deseepti

analysis $ Warhol (2012), which examines the creation ofNaéve American Languages

Act 1990/1992LQ WKH 8QLWHG 6WDWHY :DUKROYfV FKRLFH RI QDV
legislation as her object of study makes it directly comparable to my Colombian case study,

but it also shares a focus on the persons and entities involved in making thahévs, on

SROLF\ DFWRUMVOBWHWK H531RF-HFQWVRR ,Q FRQWUDVW WKH F
along with ethnographic studies of language policy such as Vatdiyg913), Mortimer
+RUQEHUJHU HPSKDVLVH DFOWHRYHOD Q5 HYRW R/ V [

DQG ZLWK UHYHDOLQJ 3DJHQWLYH VSDFHV LQ ZKLFK ORFDO
UHVLVW SROLF\ LQLWLDWLY HNorbl@rgémxJbhrah ZDQrG50RBYT XH Z D\
applying this kind of methodological approach, | was able to shed light on the orientations

and actions of a diverse range of players in this particular instance of-paking about

language. As noted by Canagaraaf06) and Johnson and Freeman (2009), this kind of
ethnographic research is able to provide feedback that contributes to the language policy

process.

My analysis of the PPDE and Native Languages Law paliaking process is based on
research material &t | collected between 2010 and 2012 in the course of four field trips to
Colombia. That fieldwork encompassed formal interviews, informal conversations,
observations and document analysis. The interviews and conversations were with a total of
over 70 persns | wasableto have discussions with a large numbepefsonsvho were, or
hadpreviouslybeen,engaged in workn the PPDE or idifferent units within theCulture
Ministry and its associated entitjeghether a®ccupants opermanentpositionsor as

holders ofad hoc consultancies shortterm contractsl also spoke wittofficials in relevant
units ofthe Interior Ministry EducationMinistry, Presidential Prograirfior the Integral
Development of Indigenous Peoplasd othestate entitiesa crosssection of academics
including anthropologists, linguistpolitical scientistend legal academicsffice holders

! Programa de Proteccion a la Diversidad Etnolinguistica



andactivists from minority organisations as well as indigenous and@é@lombian

educators, including some who wenvolved with the PPDE activities; and representatives

visiting fromthe language policggencyR1 6 SDLQTV % DVTXH &RXQWU\ |, WKX"
with most of the key actors in the process, as well as with other persons who had some other

form of involvement or could offer helpful insights. | digitally recordetkrviews and

conversations whenever my interlocutor was comfortable with me doing so, and in several

cases agreed to conserve full confidentidlity.

The observational element included vistsbmmunities where native languages (three
indigenous and two creole languages) are spoken or being revitalised. | also participated in a
national seminar on the teaching of native languages, with representatives from several dozen
Colombian ethnic groupsnd from entities involved in the language policy procatended

a number of other talks and conferene@sswell aghe annual Native Languages Festival that

was established as an awarenessing plank of the PPDE; and was permitted to observe
meetings between indigenous organisations and national government dbitals. of the
interviewand observationomponerg of my field researchareincluded inAppendixA.

Another key component was the collection and analysis of a large quantity of documentary
material acquired from libraries and from the premises or the websites of a range of

Colombian national ministriesther governmental entities, universities and ethnic

organisations, as well as some unpublished documents. Analysis of these documents was
essential in order to construct the thick description that this case study demanded. In addition

to their importancéor illuminating the broader social, cultural, legal and political contexts

both contemporary and historicalR| & RORPELDYV HWKQLF JURXSYVY DQG WK
the documents were crucial in filling in gaps in tieebalaccounts | received reghng the

policy development and implementation processes, and for resolving or uncovering

inconsistencies between conflicting versions.

| also assembled a database of all the media coverage that | could locate regarding the PPDE
Native Languages Law amdlated matters from 2007 to 2012, with some monitoring of

newspapers and of Culture Ministry press releases continuing until February 2014. As well as

2 This published version of the thesis goes one step further by anonymising all inforananitsdeeclmostall
of the actorsn the Colombiadanguage policy process, other than a few who were prominent in the national
mediaand ministerial publications.



providing additional detail on many aspects of the language policy processesedieat
collation, which is summarised in Appendix, €erves as a barometer of the degree of

attention given by the Ministry to its language work.

Given the volume and complexity of the material collected, much of the contextual detail is
summarised in the chronology in Append@ixincluding aspects of historical background and

international context

OVERVIEW OF THE THESIS

Outline of Part A

As already apparent, Chapter 1, in addition to summarising the methodological approach and
the structure of the thesis, includes a discussion on the contemporary phenofnenon
indigenous language lgsshile also noting the contribution the LRJ conceptual fraomkws

able to make by addressing that phenomenon in a way not fully explored in the scholarship
hitherto. The remaining chapters of Part A build on that introduction by examining the case
for LRJ firstly as a moral responsibility of states, and secorsdiylagal responsibility,

before turning to the practical content of LRJ and the essential conditions for its application.

Through an assessment of scholarship about the theory and practice of reparations for historic
injustice, Chapter 2 considers whathigere is a moral obligation for states founded upon the
conquest of indigenous populations to respond to indigenous linguistic damage with

reparative justice. It notes the complexity of many injustices for which reparation is sought,
particularly for evats in the distant past, making it difficult to identify and delineate the

groups categorised as victims and those seen to have benefitted from historic wrongs. Even

IRU PDQ\ FDVHV LQYROYLQJ 3YLFWLPV™ ZKR DUHc&/f & LOO DOl
WKH 3VWROHQ JHQHUDWLRQV  LQ $XVWUDOLD DQG VXUYLYF
the acts in question were not unlawful at the time they were committed, or are no longer
recoverable under domestic legal systems, which means the prafiseparations would

be a matter for the political realm, and not for the courts. In contrast, the provision of

reparations for indigenous victims of contemporary armed conflicts in countries like

Colombia is more likely to be legally required, but maylwadequately delivered. Despite

this variability, Chapter 2 finds that there is strong support for reparations for at least some of



the harms suffered by indigenous peoples, and that linguistic damage can be characterised as

a harm meriting a reparativesponse. It thus concludes that states have a political or moral
responsibility to provide LRJ for linguistic damage resulting from past wrongful acts against
indigenous peoplesDQG GLVWLQJXLVKHV WKLY EUEDSHQG IBHVSRQVL

Chapter 3 thefocuseson the question of whether states bear a legal obligation to provide
LRJ #that is,beyond ag moral or political imperativen the absence of jurisprudence or
scholarship that provided a direotswerto this questionl undertook my owrsurveyof
relevant international law in order to determine: if states are bound by obligations to take
specific actions regarding indigenous languages or linguistic rietextent of any such
obligations, including the time periodswdich they relate; and whether a failure to meet
those obligations gives rise to a potential liability to make reparations for any harm that
results. This analysis determinglkat as a result of international law developments in the
latter half of the twentieth century, states do have legally binding responsibiiitbsrespect
to native languages and indigenous rigktating to those languages. | thus conclude that
states bear a concomitant duty to provide reparations for failures to discharge those
REOLJDWLRQV RU ZKHBDW L. WHHEU Paheee s pDE@REA! for indigenous
communities to seek reparations for recent state acts or omitsdigve negatively
impacted their languag#actice. The obstacles to a successful claim wdadchumerous;
however, the ongoing evolution in understandings of indigenousYightsases the
possibility that a national or regional court, or a UN treaty body, might order or request a
state to make reparations for linguistic damage. Rel@¢gaht Part B case study, prospects
for legally-required LRJre strongest in Latin America, either in the imd@nerican human
rights system of or in domestic courts influenced by its jurisprudence, such as the Colombian
Constitutional Court. Further, theressope for states to pempt such a finding by

voluntarily introducing measures aimed at redressing linguistic damage.

Chapter 4 turns to constructing the content of LiRboth its morallybased and legaly

required scopedor its real world applicatin. Examining efforts undertaken within

indigenous communities to maintain, increase or reinstate the use of traditional languages, it
showsthatstates could assisf XFK JUDVVURRWY D@QGEWERWWYRHYV ZLWKR X\

3 Evidenced by the degree of support for the 20@ited Nations Declaration on the Rights of Indigenous
PeopleUNDRIP).
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indigenous control. Thuspgernments can provide fundifagcilitate access to digital
technologiestrain community members in documentation, publishing or teacbimart as
intermediaries in securing aid from institutions that support revitalisation work. While
acknowledgingcortroversy ovethe role of noAndigenous expest(for examplefor
underminingcommunity control over cultural heritage), the chapter considers how
collaborations by linguists can add value to community endeavours to revitalise weakened
languages, as well as being a way for members of majority society to contribute directly to
LRJ.

Chapted WKHQ FRQVLGHYWMGOCRBRURVRS- P Hihat s hteasures
inherently within the sphere of state action. After briefiiglressinghe merits of

constitutional or legislative recognition of indigenous languages, it looks aelthef

language policy: laws, programs, plans and other governmental actions, whether at national
or subnational level, that aim to promote and expand the domains of use of a previously
VXERUGLQDWHG ODQJXDJH ([DPSOHV RIGEBDVW 8DNHRWYW LIRJHRF
attemptdo reverse declines in local languages of polities such as Catalonia, the Basque
Country, Wales, Ireland, and Frieslaithe chaptethereby proposes a range of measures
suitable for LRJ, the final selection of which would depepon the circumstances of the
language (such as its degree of vitality), community (for example, educational and
socioeconomic factors) and state (most obviously, financial resources and administrative
capabilities) +tand, most importantly, given the peiples underlying LRJ, upon the needs

and preferences of the communities concermid.final part of Chapter 4 then examines

how successful and sustained implementation of LRJ efforts would necessitate sufficient
resourcing, continuity and institutionedmmitment to ensure that they make the leap from
policy documents into actions that can transform the sociolinguistic realities of the

communities where indigenous languages have been spoken.

Outline of Part B

Chapter Sopens by explaining the rationdt selecting Colombia for a case study in

relation to LRJ. The chapter theammences the thick description of the case study by

examining historical and contextual factors that are crucial to an understanding of the
development of the new Colombian larage policy. These include salient features of the
FRXQWU\YV SROLWLFDO DQG OHJDO V\VWHPV WKH DUPHG F

11



WKH VLWXDWLRQ RI WKH FRXQWU\YV LQGLJHQRXYVY SHRSOHV
Colombians and Roma) antkt historic decline of their languages; steps to bring native

languages (and elements of community control) into indigenous schools; the reforms of the

1991 Constitution guaranteeing human rights and recognising indigenous territorial rights,
selfgovernalFH FXOWXUHYVY DQG ODQJXDJHV WKH &RQVWLWXWLF
interpretation of constitutional provisions; and the growth of multicultural structures and
procedures within state institutions, and resulting bureaucratisation of indigenous

organisations. This analysis demonstrates that historical approaches to indigenous languages

and cultures were typified by prohibition or neglect, with detrimental consequences for

linguistic survival. However, it also uncovers the deficiencies of contincatyimitment and

resources that have undermined purportedly more enlightened efforts to protect those

languages in more recent times.

,Q &KDSWHU |, VWXG\ WKH FLUFXPVWDQFHV RI WKH ELUWK
well as the content of its twahief components, the PPDE and the Native Languages Law. |

then analyse how implementation of both those components began to falter around the time

of the change of national government in f2RIL0, and how subsequent statements and

actions by the CulturBlinistry point to a reoriented approach that implicitly dilutes the

original policy without actually denouncing Additional detail on the steps in this process of

policy development and implementation, and on contextual and historical faetorentto

Chaptes 5 to 7generally is providedn the Appendix8 chronology.

Chapter 7 utilises thieameworkelaborated in Part A to evaluate the appropriateness of the
PPDE and the Native Languages Law as vehicles for delivering Lehbutsthat on papef

the content of the PPDE and the text of the legislatigm well with measures identified in
Chapter 4 as suitable for LRJ efforts, and are consonant with LRJ principles of maximising
the participation of the communities concerngdey similarlycomplywith theinternational

law obligationgdiscussed in Chapter 3 and with the principles of the moral obligations
explored in Chapter 2in other words, they are adapted to delivering both melabed

LRJ and legallyrequired LRJHowever,| also reveathat a number of factors, including
bureaucraticandministerialindifference limited funding, competing priorities within
indigenous communities and organisati@ms] a failure to gain the support of all
stakeholders, appear to have prevented the new Colombian policy from being implemented as

it was originally plannedlhus the LRJ principles regarding commitment and continuity have

12



not been operationalised with respect to boti\theve Languages Laand the broader

ministerial program.

Finally, Chapter 8 concludes the thesis by refleatipgn the steps ahead for Colombian
language policy, and what would be needed to realise its inherent potential to provide LRJ. |

also pointto areas where further research needs to be undertaken to expand on my findings.

The diagnoses, predictions andammendationsanvasseth Chapter8 are intended to be

of utility for other contexts where the survival of indigenous languages is in question, far
EH\RQG &RORPELDYV IURQWLHUY DQG LQ VHWWLQJV IHDWX!
political factors In much the same way, my objective is that the thesis as a whole contributes

to work already being undertaken in indigenous communities around the world to conserve

their languages from ongoing patterns of colonialism and globalising forces. In paytibal
development of the concept of LRJ is intended to show that governments do bear legal
obligations,in addition tomoral and ethical obligations, to commit resources to assist

indigenous communities in those efforts.

13
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CHAPTER 2:

CONCEPTUALISING REPARATIVE JUSTICE FOR INDIGENOUS LANGUAGE
LOSS: IS THERE A MORAL OBLIGATION TO PROVIDE LRJ?

The aim of this chapter is to investigate the feasibility of the concept of LRJ in the light of
existing theoretical explorations #parations and reparative justice. Such theoretical
analyses have been made in relation both to real world situations in which states have
actually provided reparative justice and to the generally highly contested matter of potential
reparative responsés other historic wrongs. The chapter is structured around the key issues
raised by the scholarship consulteih effect it poses a series of questions against which to
test the idea of LRJ.

Appropriateness of reparations br indigenous peoples

Theacademic literaturen reparations emphasises the multifaceted character of reparative
justice.Rather tharsimply entailingthe provision of compensatioit,js seen t&combire an
acknowledgement of a past wrong and an undertaking to make ameriisdantage
causedAdditionally, anumber of commentators stress the potential of reparative processes

for effectingreconciliation between groups within a socidtgr example, Tsosie (2006

distils two aspects from Yamamoto (19%99at she sees as critida the process of

renegotiating the relationship between native peoples and the dominant society. The first is
that s WKH JURXSV PXVW UHFRQVWUXFW WKHLU UHODWLRQVKL
acknowledgment of wrongdoing and R PLWPHQW W R LQURKDAN Hésahkd HOQV 'V U

critical aspectissD PDWHULDO FRPPLWP HgoWicaRdultbiidisecklU FHYV ULJKW
recognition, or whatever else might be needed to facilitate the economic, social, and political
changes necessary to overcome past and preseit Wiji{TFsékie 2006, 198)or

indigenous peoples, not only can reparation improve the living conditions of the persons

harmed, but DOVR VHUYHY DV WKH 3EDVLV IRU UHFRQVWUXFWLQ

41n-depth treatmerdf legal aspects will be reserved for Chapter 3. However, international law principles and
practices regarding reparations are touched upon in the discussion in this chapter where appropriate. This is
necessary because many of the authors of works atidresparative justicetsuch as Shelton, Lenzerini,

Charters, Kumar, Mitchell, Magarell, Franciosare scholars of international law.
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times, restoring the continuity of the pemt generations with their ancestors as well as the

LQWHJULW\ DQG pHWHUQLW\Y RI WKH FXOWXUDO DQG VSLUI

(Lenzerini 2008, 20).Reparations for indigenous peoples can be seen as part of a
decolonising process (Sthi2004), and are very frequently discussed in terms of achieving a
UHFRQFLOLDWLRQ LQ WKH SUHVHQW IRU SDVW ZURQJV
ZLWK LQGLIJHQRXYV SHRSOHV ULJKW" 7KRPSVRQ

LRJ would seem to fit well with these ungandings of reparative justice. It would deliver

an explicit acknowledgement of the fact that there was destruction of indigenous language
practices and linguistic knowledge, imposed by violence and coefidienimplementation

of LRJ measures would indgeepresent a serious commitment by the state and mainstream
society, both of resourctand of attentiontfor example, efforts to learn the native

languages by other members of society. It would affirm indigenous idantityalorise
indigenous culture, against a historic backdrop of denigration and neglect. LRJ measures
couldfurnishwork and study opportunitiger both old and young members of the
communities concernedyhile providing a strong link back to the traditions and past

achievements of the people.

Of particular relevance for the Colombian case, LRJ accords with the concept of
transformative repati@n that has been advanced by Uprimny & Guzman (2010). They
present that concept as a way of dealing with the twin challenges of building peace and
providing sorelyneeded social justice within the conflicirn country.

Are impacts on languages 3 K D U iRériting redress through reparations?

Much of the academic literature on reparations for indigenous peoples, and indeed for

reparative justice for other groups of people, focuses on redress for injustices that resulted in

the appropriation, damage orstieiction of something tangible. Usurpation of an individual

DQ

S/HQJHULQL DOVR VHHV XVH RI WKH WHUP 3UHSDUDWLRQV™ LQ Ul
JLYHQ WKH ZRUGTV WUDGLWLRQDO XVH ZLWKLQ WKH FRQWHEW RI VWDW
vis other states, asitthUHE\ SEHWWHU UHFDOOV WKDW VWDWXV RI LQGLIJHQRXV S
WKHLU DQFHVWUDO ODQGYV WKDW QHYHU WRWDOO\ ORVW WKHLU VRYHU

6 Consider the expenditures in New Zealand since the introduction bfabe Language Acin 1987.

T&KDSWHU TV GLVFXVVLRQ RI WKH FRQWHQW RI /5- LQ SUDFWLFH ZLOO
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RU FRPPXQLW\Y{VY ODQG LV RQH RI WKH PRUH SURPLQHQW VI
James 2009; Anaya 2004), and for aboriginal peoples the issue of return of human remains,

grave goods, saaebjects and other relics has also received significant attention. However

there is no doubt that reparable damage goes far beyond objects, and even beyond other
guantifiable forms of economic loss, as witnessed by the whole subfield dedicated to the

topic of reparations for the victims of gross violations of human riggish as du Plessis

2007, Magarell 2007, Gémez 2Q@®ubio-Marin et al. 2009, which covers a range of

observable harms such as bodily injuries inflicted by violence, but also psydablogims,

such as those arising from the loss of family members and the trauma of being the victim of
violence or displacement. By analogy, there would seem to be scope for extending the

category of reparable losses to other intangible impacts, sucadisagion or disruption of

valued cultural practices or knowledgesleed, the Guatemalan reparations program

VSHFLILFD O QitutaéparaticrHméasaréesW KD W3R WRPUMRRYHU DQG UHYL\
culture and identity of the people, communitied aegions affected by the internal armed

F R Q | Natiowal Reparations Program (PNRandbook, cited ilRubio-Marin et al. 2009,

3).

6XSSRUW IRU WKLV FRPHV IURP /HQJHULQL ZKR FRQVL
WKH WHUPMWRUWQIJBPUHMXGLFHY pORVVY KDUPY pGDPDJH
WKURXJK WKH SHUFHSWLRQ RI WKH SHUVRQV DQG RU JURX.
UHTXLUHPHQW RI SHFRQRPLF ORVV SK\VLFDO GDPDJH RU D
eVSHFLDOO\ ZLWK UHVSHFW WR LQGLJHQRXV SHRSOHV"™ +H
SRWHQWLDOO\ FRYHU 3D @Xigiy@dnblitibrd Afeding tirellivaskoH SUH
LQGLIJHQRXV SHRSOHV« SURYLGHG WKDW L&VaRdht EH UHDVR
EHORQJLQJ WR WKH FRPPXQLW\ FR Qfanexpliti®y fRates\h&& DQ\ R L
WKH EURDG XQGHUVWDQGLQJ WR EH JLYHQ WR pULJKWY LQ
16). Clearly his conceptualisation of a reparable damagaj&ble, prima facie, of covering
HULIJKWVY LQ UHGDWLRQ WR ODQJXDJH

81RWH WRR WKDW /HQJHULQLYV IRFXV LV RQ VWDWHY PHHWLQJ WKHLU L
indigenous peoplegthus his argment is even more cogent if we consider the content of the moral obligation

that a state may bear.
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The discussion of the issue of language endangerment and the importance of language to

ethnic and cultural identity in Chapter 1 should serve to support an argument that a

F R P P X Q bitfkdhVitsvtraditional language to another does represent a loss in cultural

terms of ancestral knowledges, oral literatures, understanahkisship, markers of

identity, religiousbeliefsandsociclegalnorms® Further, this cultural loss can be
DSSURSULDWHO\ FKDUDFWHULVHG DV D IRUP RI 3GDPDJH" Z

violent coercion or subordination to another group of people.

Other support for the characterisation of induced language loss as damage resulting from

wrongful acts can be found in the appeals made to governments and international bodies over

the last century by indigenous groups in many parts of the WbFldis expression by

indigenous communities of the value of their language and culture mearsasgasable to

talk about individualstquaindividuals and also as members of collectivitigseing harmed

by the loss of a language crudialtheircultural identity or heritage, apoken by other

members of their ethnicityr able togive them an uslerstanding of their traditional religion.
Importantly, there is a perceived harm in that they would be unable to pass on this legacy to
WKHLU FKLOGUHQ WKHUHE\ FRQVWLWXWLQJ DQ (LQMXVWLF

Hutchinson (2007) sees repata®® QV IRU ORVV Rl 30ODQJXDJH FXVWRPV D¢
appropriate for the survivors of the Canadian residential school system. These schools, which

also existed in parts of the US, were founded by 19th century legislation that sought to

assimilate nativehildren. They were marked by prohibitions on use of native languages

along withtragically high mortality rates and numerous instances of abuse that resulted in

long-term physical and psychological harm. The officially commissioned reports on the

Canadia residential school cases emphasise the loss of culture as something that deserves to

9 Of course, it may be argued that such a change of community language may also bring benefits in some cases.

That argumentapart from being vulnerable whemeasured against the past and present reality of subordination

and oppression that most indigenous peoples have experjeaodae met by posing counterfactuals in which

the community still gained the technological, material or cultural advances thavaléng society offered, but
PDQDJHG WR UHWDLQ LWV RZQ ODQJXDJH ZLWK RXU ZLWKRXW DOVR DF
10This will be seen in the next chapter in relation to the global network of indigenous movements and its impact

on the Unied Nations and other international bodies, and in Chapter 5 with respect to the claims that have been
advanced by indigenous activists and organisations in Colombia and other Latin American countries since the

early 1970s.
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be redressed, and include language in their description of the harms suffered. Language loss
is presented as part of a collection of negative impacts on the survidoos déime indigenous
communities from whichvere taker(see, for exampléZooperStephenson 2003, Llewellyn

2002, Oxaal 2005, Alfred 200Petoukhov2013and Morse 2009)*

Very similar conclusions were made by Brenging Them Hom&eport(HREOC1997) on
WKH $XVWUDOLDQ 34&feRiGgHAhe ptagtité/dd MhhoRiqy\Aboriginal

children, particularly those of mixed race, from their parents in order for theenrtoded by
white families or else trained in institutions, with a resultant severing of ties with
communities and culturé.However, in the Australian case there has not been an
implementation of those recommendations (Butt 2008; Cuneen 2008; Arzey arivarisl

2011). The introduction of a federal indigenous language policy in 2008, and of separate
policies by the Australian states and territories around the same period, was not referenced or
related to the findings on the stolen generations, nor wagédito the apologies made by

the Prime Minister in 2007 and by state premiers at earlier titimeieed, those apologies

were not accompanied by any form of compensation. In contrast, the apologies made to the
residential school survivors by Canadian gaveents, some of which acknowledged the loss
of culture as well as other forms of suffering, were associated with the grant of compensation.
However, once again, the languggeused measures that were introduced in various parts of
Canada from the late 108 onwards were not specifically linked to the apologies. An
exception to this decoupling of apologies for cultural damage from state actions to support
culture is Norway, where a prime ministerial apology in 139&s followed in 2000 by the
creation ofa compensation fund for Norwegian Saami communities that included support for
language and culture programs (Shelton 2008; Cuneen 2Déypite the variability across
these countries in approaches to its reparability under existing legal rules aiedlpolit
structures, it is clear that language loss is considered a significant form of damage by

indigenous peoples, and that there is a growing acknowledgement by state actors as well.

1 The teaching of traditional fguages is also discussed as having a therapeutic role for persons traumatised by
those experiences, an aspect that | return in Chapter 4 regarding the content of LRJ.

12 The report stated that the removals amounted to acts of genocide, an aspecthieatamiiidered further in

the chapter that follows.

BThe King of Norway delivered a state apology to the Saami people in 1997.

10zaal (2005, 371) refers to two cases, one Australian and one Canadian, in which a loss of culture claim was

raised by an indigeous plaintiff but rejected by the court.
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It is also possible to find support for reparations for loss of intéagildture by analogy with

the clear acceptance of reparations for tangible cultural material (for example: Shelton 2008,
56), as noted earlier. In the last two decades it has become established international practice
for sacred relics, ceremonial objedtsman remains and so forth to be returned to the
communities from which they were taken during periods of European exploration and
colonisation, as provided for through mechanisms determined by national legislation or
decisionsof institutions (principally museums and universities) (Vrdoljak 20@illips and
Johnson 2003 Return of appropriated objects is now also required under UNDRIP and
various UNESCO instrument§he focus by commentators on tangible things means that the
issue of intangible culturis often overlooked. For example, Al Attar et al. (2009) discuss
reparations of cultural property, but refer to the loss of intangible elements of culture,
including language, only in terms of violation of cultural rights, not as something that can be
returned, compensated or atoned for. Nonetheless, indigenous demands for reparation have
included claims for protection of cultural propemyits broadest sensandparticularly of
traditional knowledge, for example in claims by Native American tribesariS (Shelton

2008, 53).The very recenttand ongoingtdevelopment of standards and instruments on the
protection of traditional knowledg@sdicatesthat intangible culture is something to which a
value is attached and therefore capable of gixisgto a duty to make reparations in the

event of its destruction or misappropriation.

A rare example of an explicit linking of reparations theory to intangible culturakiasd in
this instance itloes happeto be language lossis found in Dussiag2008). She views some
UHFHQW DSSURDFKHV IURP UHSDUDWLRQV WKHRU\ DV 3KHO
responsibilities toward Native American languages, such as the "four R's approach" of
Yamamoto et al. (2007), which entails:
3 recognitionof group harms and the historical roots of grievances; (2) acceptance
of responsibilityfor healing wounds, whether based on culpability or receipt of
privileges and benefits; (3) actsrefconstructiorto build a new relationship,
including apologies, ber acts of atonement, and efforts to restructure institutions;
and (4)reparations such as education, symbolic displays, and financial support. The
"four R's" seem to me to be helpful guideposts for assessing whether the United States
has made sufficiergfforts to treat Native Americans with justice and promote healing

where their languages are concerned. The United States has made some progress with
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respect to each of these dimensions of healing and justice. Most in need of further
progress seem to beta of reconstruction, which should include changes in

educational institutions to accommodate language learnin@asf reparations,

which seemingly should include a more generous and sustained financial commitment

to language restoration’(Dussia2008, 66; emphasis added.)

Thus, although difficult to find an example in reparations practice tootlag¢e than the
Guatemalan example cited earlitrere are strong grounds for concluding that langisage
something that can be damaged and thereblgebbdsis for a responsibility to provide
reparations. This position is supported by the points covered above, namely: support voiced
by reparations advocates (including legal scholars and political theorists) for including
languageas a component of cul@irdamagen claims by indigenous individuals and groups;

the analogy to be drawn from the law (both national and international) and practice in relation
to reparations for tangible cultural damage; and the further analogy to be drawn from both
practice ad theory with respect to recovery of reparations for damage of an intangible
nature.The lack of any LRdype reparations results to date may bear out the observation by
%DUNDQ WKDW LW 3LV WKH QDWXUH Rtol§uaRtiyQ LQWH L
material loss, and hence most cases of reparation are limited to compensation for material
ORVYV -’

Is 30 L Q Jdanmvageltke result of a wrongful act?
Reparations by definition are made in order to redress the harm causedsopgéul acts

or omissiong® Most scholarship on reparations, particularly fraithin legal disciplines,

discusses reparation as limited to redress for certain kinds of wrongs. Thus for Brooks (2004),

%%DUNDQ FRQWLQXHV 3/RVW HGXFDWLRQ RSSRUWXQLWLHY SROLWLFD¢
disintegration are just some of the glaring examples that are not computed into the reparation equation, but

cleDUO\ LQIRUP WKH GHPDQGV IRU UHGUHVV™ ,Q IDFW VRPH WKHVH GLP
recent plans for reparations for victims of conflict, such as the Guatemalan example noted earlier, and the
Colombian9 L F W L P & 01D that willbe examined in Chapter 6 aid

18_enzerini (2008, 16) considers that the act or omission giving rise to a right to reparation may not always be

unlawful or improper; rather, it may even be lawful conduct, the effects of which, intended or not, amount to a

breach of internationally protected human rights. However, this appears to be limited to recently déwsloped

Draft principles on the allocation of loss in the case of transboundary harm arising out of hazardous activities

and will be considered again the next chapter.
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UHSDUDWLRQV DUH VROHO\ r@s$S8o@tiorDdE iOndaméntad LW XDWLRQV F
international human rights, such as slavery, genocide, and Apartheid. These wrongs invoke
JUHDWHU PRUDO RXWUDJH DQG«KDSSHQ OHVV IUHTXHQWO\
LQFLGHQWYV RI UDFLDO RU JHhaGtidist@ally &iseddaly @B LRQ « >DQ
FRQWH[W RI DQ DWURFLW\ =~ &RQTXHVW LV DVVRFLDWHG ZL)\
atrocities, and those atrocities certainly resulted, directly or indirectly, in the weakening and
extinction of languages, and indeeccafture in general’ Thus, if a claim for LRJ is

referable to damage inflicted by violent acts of conquest, it is prima facie a damage arising

from wrongful acts, and therefore an appropriate basis for reparations. However, this will be
complicated by tl issue of the lapse of time, which will be considered later in this chapter,
particularly in relation to acts that are wrongful in terms of present day laws or standards, but

were quite legal and legitimate in the timeframe concerned.

The guestion is moreomplexwhen dealing with periods and places less obviously

associated witphysicalviolence. The stolen generations and Canadian residential schools
experiences, which generally resulted in the disappearance or deterioration oftoraihe

knowledge, bear a range of featuresich as coercion, destruction of family ties, physical

abuse and psychological traumthat endow them with a morally reprehensible character in

the view ofauthorssuch adAlfred (2009), Oxaal (2005) andutchinson (2007). Cuneen

(2008) describes a series of acts committed by state and federal governments against
$ERULJLQDO $XVWUDOLDQV QRW MXVW LQ WKH 6WROHQ *H

F U L B mith cultural loss among the consequences.

In the absence of specific atrocities or abuses, the degree of wrongness is very much in the

H\H RI WKH EHKROGHU ZKHQ LW FRPHV WR 2RUGLQDU\" JRY'
states in contemporary times. The continuation of assimilationisiggohy governments and

of widespread discrimination within society may be widely condemned, but not necessarily
considered to be something meriting LRJ measures. Howbeee, are grounds for

characterisingleliberately assimilationist measusesethnocdal'® in nature If such

1 The relevant wrongful acts in the Colombian case will be considered in the historical background given in
Chapter 5, in relation to the Spanish conquest, the later periods of colonial aimttippshdence rule, and the
contemporary taned conflict.

8 ndeed, Cuneen views the very foundation of the Australian state as built upon such state crime.

9The genocide/ethnocide issue will be considered further in Chapter 3.
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measures havedeed impa&dnegatively on indigenous languages, and there has been no
H[SOLFLW DQG WKRURXJK UHYHUVDO LQ PRUH 3HQOLJKWHQ
and omissionsf the stateagainst the backgumd ofcontinued negative conditions for

indigenous language survival, constitute an ongoing course of injustice against indigenous
peoplesztan injusticehatshould be addressed througiparative justice. Note that this

arguments bolstered if contemgary human rights norms are taken into account, notably

with respect to the strengthened obligations borne by states (see Chapgar@ing

protecton of cultural and other rights of indigenous peoples.

If a broader classification of wrongful acts is taken, it is possible to see them as currently

ongoing in almost all colonial and postcolonial situations: indigenous communities still
marginalised and with basic needs unsatisfied, indigenous cultureslisiaib@d, majority

culture and language predominating in all state structures and civic spaces, education still
assimilatory even when it purports to acknowledge traditional cultures. Per Vrdoljak (2008),
3FRORQLDO RFFXSDWLRQ D Q Gnis\a\tie @reésbrnB v\ G LAVERNY MMM LR
approach, there idtle difficulty in finding that the state (and possibly churches and
corporationspeas a responsibilityfor ongoing damage to the languages and cultures of

indigenous peoplesind thereforewereparationgor that damageOnce again, these acts

and omissions breach obligations imposed on states by the international Giyisteman

rightslaw, with steadily escalating levels of responsibility as new instrunasatagreednd

more exactingnterpretationsare enunciatedAs noted by Coopestephenson (2003), failure

WR PDNH DPHQGVY ZRXOG FRQYHUW D KLMWWRdIL&DO ZURQJ |
RPLVVLRQ WR UHPHG\ SDVW LQMXVWLFH ~

Note that wrongfulness is not definitively determined by thstpn of the domestic legal

system concerned, and particularly not by the lack of positive outcomes from litigation.

Oxaal (2005) and Jacobs (2007, 141) are among those who explainhakybiterso

difficult for plaintiffs to succeed in negligence aher claims, whether under civil or

criminal law, for a range of historic wrongs. Statutes of limitations, evidentiary rules and

other procedural requirements tend to be barriers to a recovery in court, without mentioning

issues of cost and access. Ratltes,the difficult endeavour of obtaining reparations through

judicial systems that makes it more important to seek reparations from the political arena.

Indeed, as noted by Shelton (2008, 57), even if court actions do not achieve the reparations
thatatH VRXJKW WKH\ PD\ VWLOO KDYH YDOXH LQ GUDZLQJ 3D
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GLPHQVLRQV RI WKH FODLPV DW LVVXH" DQG LQGHHG KDYF
legislation or negotiated settlemertsr the establishment of truth and recoiatibn

commissiong! Such cases imply the existenceaddufficiently broadly accepted recognition

of the innate wrongfulness of the historic acts in question, regardless of their recoverability

within the domestic judicial system, which metrat statenstitutions willingly agree to

provide reparations even though they are not legally bound to do so.

The proposed content of LRJ that will be developed in Chapter 4 will anticipate voluntary
state action to design and implement reparations programsylggsesmpted by

international law standards, but not forced to do so by judicial application of national or
subnational laws. Nonetheless, it can be expected that governments will continue to reject
LRJ claims just as they have rejected most claims & daparticular because the acts in
guestion were not illegainder domestic lawat the time of commission, with the further

excuse of the principle of nenetroactivity of the law (Shelton 2008, 5G). Given this

stance by governments and state institg, it is appropriatéo consider a claim for

reparations relating to recent wrongs as a quite separate endeavour from a claim relating to

wrongful acts or omissions of an earlier period.

Reparability of damage resulting from relatively recent wrongs

To date, successful claims for reparation have adilired relatively recent eventd.riot

relating to the years immediately prior to the grant of reparations, they have at least been
made within thelurationof a single human lifetime. Thus it has gexllgrbeen possible to

identify the victims of the harms in question and the persons or entities who perpetrated those
harms. If the victims are no longer alive, their immediate descendants will geterally

perceived as appropriate beneficiaries of somm faf reparationThis then has been the case

with the reparations provided to Holocaust survivors and other victims of Né2akan

2000; Ludi 2008)to Japanes@mericans interned during World War Twilaki et al.

20This was the case of the reparations for JapaAesericans for warthe internments: failure in court initiated

a long process of social campaigning, media visibility and political lobbying that eventual bore fruit (Maki et al.
1999).

21 Thus, a TRC was a later stage in the process of recovery and reconciliation for #eeialitenadian

residential schools (Pethoukov 2013). TRCs or similar bodies were also responsible for recommending the
reparations programs in Peru and Guatemala.
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1999); to survivors of dictatorship tture ando family members of people who were killed

RU 3GLVDSSHDUHG ™ LQ $UJH(Qan2Q03)to&KiheSeHmm@rant8 U X J X D\
forced to pay a head tax in early2fentury Canadé_averne 2007)and to the Mayan

Indian communities brutalisedidng the Guatemalan civil war and the indigenous villagers
and others victimised in Peru in the 1980s and 19996 ff 2006, Rubio-Marin et al.

2009; Correa 2013lt is noteworthy that at the time of commission many of these actions
were perfectly Igal from the perspective of the state institutions and officials who were
implementing them. This absence of illegastyictu sensueminds us that in the field of

reparations the criterion of wrongfulness is not dependent on the position at domestic law.

In the case of situations to which LRJ might be applied, some of the wrongful acts or
omissions, and the ensuing damage, havaiogrtoccurred within the lifetime of individuals

who are alive today, not to mention their immediate descendants. These include situations of
violenceinflicted E\ WKH VWDWHTV RZQ IRUFHV RU E\ SDUDPLOLWD!
Peruvianand Gugéemalanexampés just mentionedndthe ongoing Colombian conflict

Those violent episodes hakesuledin death, displacement and social disruption for the
indigenous communities and individuals affected, whether they spexdficallytargeted or

were 3F R O O D W H Urst@ads RuRHer] théy hakbleterious consequences for indigenous
language practices similtr those that resulted frothe violences of conquest. The violence

is clearly wrongful by standards of international human rights and humanitaw, and

those standards have been legally binding on most states throughout recent tietagles.

state can be identified as the responsible party for making reparations in any of these cases, as
it either perpetrated the violence directly, or elsthlbd or assisted the paramilitaries who did

carry it out, or else it failed to protect the communities from the conflict.

It should not be forgotten that in Latin America there are numerous communities that were
only effectively impacted by colonisatiam the 2" century, ad indeed there are still some
communitesWKDW DUH 33X @FRQ®@BOE W B G evEliRtBelpder Qay

(IWGIA 2013). These recently colonised groups have experienced violence from both public

22The precise obligations and the length of time they have been owed will depend on the (fmuexample,

the extent to which the state concerned has adopted international conventions and treaties) and on the nature of
the action and the wrong. Given that Colombia has tended to sign and ratify most applicable treaties, and at a
fairly early sage, it has borne quite extensive obligations for most of the last 65 years, as the next chapter

explains.
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and private actors, withanmful results for their physical survival as well as their cultural
integrity, for which responsibility may be attributed to the state much as it is in the conflict

situations mentioned in the previous paragraph.

Not all wrongfulness and damage has been associated with violéitliem living memory
therehave been nemiolentactions taken by state institutions and other actors of non
indigenous society that have deliberately attacked indigenous languageshenatelly

undermined indigenous society so that the languages suffered. These have included the
prohibition of native languages in schoeltablished by states or missionaraag] as a

more extreme assimilatory measumcing indigenous children to kvin boarding schools

far from their familiessuch as the North American residential schools mentioned e&tier
perpetrator institutions are very much identifiable and have legal continuity. Most obviously
there is the state, including its various @at#ons, such as municipal governmenttjonal
education ministries angrovincial education authorities. There were churches that ran

schools and often also had administrative responsibilities in mission territories, as with the
Catholic Church in Colotia for the first three quarters of theé2@ntury(Pineda Camacho
2000). Smilarly, there wereEvangelical missionaries who strived to dismantle traditional
religious practices in previously unproselytised parts of the Amazon from the 1960s to 1980s,
with flow-on effects for other cultural elements such as language. Then there were companies
that engaged in forms of mineral, forestry, agricultural exploitation without heed for social,
economic and cultural webleing of indigenous peoples, at times usirajence and
XVXUSDWLRQ RI ODQGV 7KH 3withkhe/impaét (tieUos & laigdage) W L O O
almost invariably being most strongly felt by the next generation, so the potential
beneficiaries of any LRJ are also clearly identifiable. AgHe wrongfulness of the acts and
omissions in question, although radivaysthe gross violations of human rightamed in my

earlier citation fronBrooks (2004¥2 they are nonetheless in breach of human rights
obligations that have been adopted by thglish-speaking settler states, but even more so by
Latin American states, cumulatively since 1949sasxploredn the next chapter.

23 Note that some episodes of exploitation definitihynvolve extremephysicalviolence andlo qualify as
gross violationstD SDUWLFXODUO\ EUXWDO H[DPSOH EHI@atuW Ratu 880XEEHU +ROF
Colombia, an atrocity discussed further in Chapter 5, which resulted in numerous deaths among the Amazonian

Indians victimised by theubber companies.
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A further point to bear in mind is that even if the relevant damage to language or language
practices arises from wrongful acts inflicted prior to 1948, or even in previous centuries, a
state may be considered to be in violation of the commitments itcaudrséy acquired

(under international treaties, or perhaps even under its own constitutional or legislative
provisions) because it has permitted an ongoing situation of language loss to occur, as
suggested in the previous section. The continued declimatiok language use, or a sudden
drop in intergenerational transmission in communities, might be characteris=iikisg

from omissions by the state that are in breach of its human rights obligations, and therefore
may give rise to a claim for reparaim Again, such an interpretation of obligations will be
addressed in the next chapter. For now, the key point is that significant lamglege

damage has occurred in very recent times, within the last generation or so, which makes it far

simpler to ieéentify both beneficiaries and the parties responsible for making reparations.

Reparability of damage inflicted on and by prior generations

Without doubt the most contentious cases of potential reparative justice are those relating to
events thahappened more than a few generations ago, so that neither the victims nor the
perpetrators, nor their immediate heirs, are identifiable and exfétéiatreover, these are

cases that tend to have a greater complexity in terms of the wrongful acts ooosnissi

Rather than clearly defined and dated actions, reparations focusing on prior centuries, such as
WKRVH IRU VODYHU\ DUH OLNHO\ WR EH EDVHG XSRQ ODUJ
WLPHIUDPHV UDWKHU WK D @QorRapedle€ Y1 GCX@® K WWVHRW H/AHGE
EH SLOWHJUDWHG LQWR ODUJHU SDWWHUQV RI VRFLDO DQC
DQRG VRFLDO OHJL WalRdataresDch\& mbt i €aBiky with our legal

frameworks for redress (Johnstone & Quirk 201%7).

Even if it were unambiguously a question of dealing with wrongs done far in the past, with
perpetrators and victims and their immed@dscendantseing long deceased, a large body
of work does not see this as an impediment to establishingtiegustice measures. This is
particularly the case with texts regarding claims for reparations for slavery (Brooks 2004,
Boxill 2003, Brophy 2006, Torpey & Burkett 2010, Valls 2007) and others that focus on

reparative justice as a means of achievingmettiation for social groups in a context tainted

24 See, for example, Barkan (2000, 3342).
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with the legacy of past injustice, such as otheiaftaminorities, castes ardasses
(Yamamoto et al. 2007).

However,insofar as older injustices are concerradics such as Posner & Vermeule (2003)

or Horowitz (2001 xllege that there are flawrs the arguments of reparations proponents.

These weaknesses include the crudeness of dividing society up into recipient and

responsibilitybearing groups. Those groups may have boundaries that are not eaplrm

so there is the question of how to classify someone who is mixed black and white, possibly

descended from both slaves and slave owners. Assignation to those groups often seems

arbitrary for example, is the child of recently arrived immigrantseartthe same

responsibility as someone whose ancestors did indeed own slaves? Further, within those

groups there may be significant levels of diversity and divergence, including in economic

position, which may call into question the whole exercise of gdiogireparations as of right,

rather than meartested or need®sted benefits on a social justice basis. As analysed by

Johnstone & Quirk (2012, 159), for claims relating to events in theewsnt past,

campaigners tend to imperfectly aggregate inpastcommitted by one group against another
3LQWR D FROOHFWLYH LQKHULWDQFH WKDW WUDQVIHU\
representatives of the peoples in question. These intergenerational transfers are also
usually understood to incorporate contimgiiegacies of prior injustices, such as
contemporary manifestations of social and economic privilege, inequality,
discrimination, and/or deprivation. One of the main advantages of this approach is
that it offers a way of simplifying the historical recobdit it also raises difficult
TXHVWLRQV DERXW KRZ JURXS PHPEHUVKLS LV GHILQHC

7KH GLIILFXOW\ LQ GHILQLQJ JURXS PHPEHUVKLS PHDQV Wtk
wrongs has tended to gravitate towards enduring political institutions, whichl@e e

responsible for implementing/facilitating serious abuses that can be traced to dominant social
IRUPDWLRQV™ -RKQVWROQH 4XLUN 21 FRXUVH DV V

most often means the assignment of responsibility to the’8@&eming the state to be

2Note that other institutions might also be identifiable as appropriate responsible parties. For example, for acts
XQGHUWDNHQ LQ WKH WK FHQWXU\ RU fiétqHargePdd fR Q0th setkilyHhérer ROR F D X
is often an institutional or corporate continuity that facilitates the making of a reparations claim. In addition to

the enduring nature of the state, the companies that carried out resource extraction withebédrégzmwel

being of indigenous inhabitants may still exist, and most religious baghiesst notably the Catholic Church
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responsible for any reparations is not without controversy, given that the resources required
will ultimately come from the broader tgpaying public. There are two main responses to

this challenge. Firstly, it is standard it@mational human rights law, and indeed domestic

law, to regard the state as the responsible party for providing all manner of remedies,
including many cases of omission rather than commig8isacondly, the fact that the
SVWDWH" UHFHLYWYH WYHIKSIH/, hlidRtBrayysihsSthelAdication of

the principle of reparative justice, but rather one to be taken into account as a parameter when
LRJ measures are being designed and impleméhfidubse seeking reparations may also

argue tlat those who most contribute to state revenue are also those who have most benefited
from the legacy of historic injusticauch as large landholderand it is therefore appropriate

that they payhe cost of reparations

One of the most strongly voicetliipsophical arguments against reparations for injustices
FRPPLWWHG PRUH WKDQ D IHZ JHQHUDWLRQV DJR LV IRXQG
by Waldron (1992), who argued against applying reparative justice if changed circumstances
because of interveng events would mean that reversing one injustice would create another.
Waldron was careful to distinguish such a situation from the mere passage of time. He

illustrated supersession through the example of subsequent generations ohseftigrs

becomeestablished on conquered langi§ returning lands meant evicting those people, a

are still in existence. Such companies, associations, religious orders or churches may be suitable targets for
reparations campgi in the political arena, even if the judicial system would regard any attempted court actions

to be timebarred. Churches would receive particular attention if there were claims for LRJ by indigenous

peoples, as missions and churcim schools were primeci for the imposition of colonial languages on native
communities.

26 For example, under tHeraft Articles on the Responsibility of States for Internationally Wrongful, Auts

state is responsible for all actions of its officials and organs, eviea drgan or official is formally independent

(art. 5) or acting ultra vires (art. 7). Persons or entities not classified as organs of the state may be imputable

when they are otherwise empowered to exercise elements of governmental authority, andiacapatlity in

the particular instance; while persons or entities not performing public functions may also be imputable if they

in fact acted under the direction or control of sate (Art. 8).

270DJDUHOO QRWHYV UH JD Udadir@irits BriRsdtétied Trkplsthficsettigtldan® O F
important competing priorities for scarce resources. The way the state balances these competing priorities will
UHIOHFW WKH QDWLRQYTYV FRPPLWPHQW WR UHS DtpemehtetQrivoveBROLWLFD O
WLPH FDQ RYHUFRPH UHVRXUFH DQG RWKHU FRQVWUDLQWY WR VRPH H
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fresh injustice would be committé8iBut language is not like occupied land, nor any other

uniquely identifiable material object. Returning knowledge of a language t® Wias have

lost it does not mean taking a language away from a group that has arrived to the territory
later®® 8 RQVLGHU +XWFKLQVRQ DGGUHVVLQJ FXOWXU
restoration of culture is obviously difficult in the sense th#tuce is largely comprised of

intangible "things," the very nature of its composition renders it less susceptible to Waldron's
theory. It is unlikely there is any possible altered circumstance that could allow the historical
injustice of cultural appropri@ LRQ WR EH VXSHUVHGHG -

In summary, although it would be more significantly more difficult to establish a legal
obligation to provide reparations for linguistic damage caused by wrongful acts in the distant
past than it would be for recent unjust adtse, difference is less pronounced in terms of a

moral or political obligation.

Which form of reparation is most suited to language?

Most commentatorsen the theory and practice of reparatidiosnot diverge greatly from the
four-fold division of the available forms of reparation that is employed within international

law:

a) Restitution tmeasures to restablish victims to thestatus quo ante
b) Compensationtquantification of harmsancluding economic, physical and mental
harms

c) Rehabilitation+provision of social, medical and psychological care.

2:DOGURQTVY WKHVLV LV OHVV DSSOLFDEOH WR WKRVH WUDFWYV RI FRQT
would not necessitate individual evictions, let alone ethmiarding, because they are not actually inhabited by

the settler descendants. With respect to such lands (and indeed to inhabited ones as well), as elaborated by
Sanderson (2011, 18[82), it is possible to explore creative ways to share resources, revauiesity and

forms of jurisdictions.

22Under LRJ the later arrivals, and their descendants, would directly or indirectly (through taxes and other

payments to the state) contribute some of their resources to the funding of LRJ measures, but thest uld n

evicted from their lands, nor dispossessed of their culture.
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d) Satisfaction (and guarantees of r@currence)tmeasures including official
apologies and disclosure of truth, return of remains, punishaigerpetrators,
institutional reform.

(de Greiff, 2006)

| proposethat LRJ is most reasonably characterised as a form of resti{iibdd 2013)

Under international law principles, reparation must be adequate and effective. Lenzerini

(2008, 1315) views restitution as inherently the most effective and the most adequate form

of reparation, and that for indigenous peoples this has generally involved the return of
ancestral land8 or objects of religious or cultural significance. Lenzerini then opimats t
compensation is generally inadequate and ineffective to address the harm suffered by
LQGLJHQRXV SHRSOHV RQ DFFRXQW RI WKH OLPLWHG YDO?
WKHVH SHR SAkbugh sbrivé may object to hlgeneralisationpracical experiences

in recent decadedo demonstrate thatdigenous claimsegardingtraditionally occupied

lands, sacred sites, sacred objects, human remains and other culturally important objects have
tended to seetull restitution, that is, a return of the land or object in question, antheaot

transfer ofsome alternative or a monetary compensatton.

While we do have such evidenoa the stance of indigenous communit@sards tangible

things, it is harder tmmake a definitive statement regarding any comparable indigenous
consensus on the return of something that is intangible, like language or cultural practice
Nonetheless, provided that the appropriate caveat is made, it is reasonable to extrapolate that
there would be at least a preference for the restitution of intangible things agivesilthe
consistency with which indigenous accounts of past injustice and assertions of rights address
issues of culturén any event, rather than driving a requirentéat LRJ be delivered as

restitution, such an extrapolation would merely be predictiwgould beindicative of the

likely form such reparation would take, but not concludbezause adherence to the

3%1n its general recommendation on discrimination and indigenous peoples, CERD (1997) states that the priority
VKRXOG EH UHWXUQ RI D FRPPXQLW\TV DQFBNWXDO® OHINRRQWQRERVR AV
should restitution be substituted by compensation, and preferably of alternative lands. Note that-latapealge

restitution lacks some of the problems associated with land restitution, for example the singling outnof certai
landholders as targets of property acquisition (Fay & James 2009, 18).

31 See, for example, the cases cited by Shelton (2008653
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principle of prior and informed conséfivould mearfashioning LRJ measures in

accordance with the view of the particular community in question. It is possible that members
of a community with experiences of potyeand conflict may prioritise attending poessing
necessitiesf physical survival ovea nan-material form of reparation, and would therefore

prefer toreceivecompensation in lieu of measures to support language.

However, there are many reasons why the designers of an LRJ program would consider it
prudent to avoid having compensation as aroopDne is simply the extreme difficulty of
devising a way of quantifying a value for lost language heritage and practices. The challenges
of any quantification attempt might be enough to sink the overall LRJ diforeover,
payments to individuals amore likely to lead to tension and strife within a community. For
example, Gomez (2008, 158) outlines the complications associated with pecuniary
reparations in an environment of poverty, which can have negative effects for social
networks.In contrast, lte collective nature of most LRJ measures means they would accord
with the concept of indigenous rights embraced by UNDRIP, other international law
instruments® and indigenous movemenfEhis emphasis on collective rights is most clearly
manifested in cowjudgments and primdigenous land reforms thigvourrecognitionof

communalandholdings over grants of land to individuals

While reparationgrograms and proposdiave also been criticised for promoting a victim

psychology (Shelton 2008, 58} is possible that restitutionary languagegeted measures

would be less open to this criticism. For example, LRJ beneficiaries would need to invest

large amounts of timena energy into maintaining or reviving their languaggisey could

not be accused of getting something for nothitigJ as restitution would also avoid

accusations that threcipientsarefree-riders which is a claimencountered with the provision

of group GHOLQHDWHG EHQHILWYV LQ GHYHOR S-IHWN KFRRA QRMDWIHR/Q

32 This principle, shown in Chapter 3 to be a crucial element in the contemporary understanding of indigenous

rights, is lilt into the LRJ framework elaborated in Chapter 4.

33 As noted by Lenzerini (2008, 1E7), international law principles regarding reparations for gross violations of

human rights require states to make adequate provision for groups to obtain collgaiations. The 1997

UHSRUW RI WKH 81 6SHFLDO 5DSSRUWHXU WKDW UHFRPPHQGHG WKRVH
KXPDQ ULIJKWV@ LQKHUHQWO\ DIIHFW ULJKWV RI LQGLYLGXDOV DQG UL
and collectY H DVSHFWV LV SDUWLFXODUO\ PDQLIHVW ZLWK UHJDUG WR WKH
E/CN.4/Sub.2/997/20/Rev.1 para 40 cited in Lenzerini 2008, 17).
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in Colombia (Gow & Rappaport 2008haves & Zambrano 20Q6This is the phenomenon
wherebyindividuals or groupsnnounce a previously unpublicised indigenous identity

which criticsallegeto bemotivated by the desire to gain funds, services or positions that are
available for indigenous community members but netaieindigenougpeasants. Rather, the
only way to benefit from LRJ measures delivered in this form wbeltb have some prior
knowledge of the language or a willingness to invest the time and effort needed to gain such
knowledge®* Thus, benefitting from LRJ measures would depend uniquely upon

participating in the community, its social ties and its tradélaultural practicegtit would

be of no benefit tao-calledinterlopers. The often vexed issue of who adsgitimate claim

to indigenous identity would not be so problematic in this instance.

Johnstone & Quirk (2012, 160) note that the complexafegyhting historical wrongs often

mean that restoration of a prior condition is rejected as impracticable, and the only remedies
considered are financial compensation and collective atonesmeimtaspologies and
memorialsHutchinson (2007) views res«sDWLRQ RI WKH 3ODQJXDJH FXVWRF
ORVW E\ UHVLGHQWLDO VF K&RIDN «Urgtaticd RibYy DV SGLIILFXO)
L P SRV Wowé&eét, n the case of LRI, A WHPSWDWLRQ WR SXW UHVWLWXW
EDVNHW™ FDQ EH DYRLGHG E\ XQGHUVWDQGLQJ WKDW UHVW]
mean an attempt to return to the status quo ante, but rather the restoration of some place for

that language in the mech community, used alongside the colonially imposed langéege.

shown by the model developed in Chapter 4, restitution is always a possibility where there is

still a record of the lost cultural aspect, certainly in the case of a language that islsgifi sp

by others. Restitutionary measures wouldmestessarilynean recreating the past in the

sense of a complete abandonment of the colonially imposed language, but instead a

restoration of some role for the traditional language in the life of the corynitiiihus,

34 Nonetheless, the risk of unscrupulous use of LRJ measures cannot be excluded. For exandotgfaftsR

involve funding for cultural celebrations, or the allocation of awards and appointments, there may be individuals

ZKR ILQG WKDW WR EH VXIILFLHQW UHDVRQ WR EHFRPH SLQDXWKHQWLF
35This accords with the definition of reparative just8&J RIITHUHG E\ /HQ]JHULQL 3$00 PH

at restoring justice through wiping out all the consequences of the harm suffered by the individuals and/or

peoples concerned as the result of a wrong, andestablishing the situation which woutdve existed if the

ZURQJ KDG QRW EHHQ SURGXFHG DUH WKXV VXLWDEOH RI EHLQJ FRQVL
KDYH H[LVWHG” LV WR EH GLVWLQJXLVKHG IURP D UHWXUQ WR D VWDW.:
develop an ideaf what that situation would be by positing a counterfactual world in which there were equal

and harmonious relations between indigenous andnmaigenous nations, rather than a counterfactual in which
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depending on the condition and the preferences of the people, the ancestral laoglehge
for example, just be restored to use for religious purposes or for events of cultural
significanceRestitutionary LRJ measuremuld also encourage ange of other activities
that would promote social harmony and cultural integrity, such as spending time with the
elderly in order to learn from their linguistic and cultural competence, orcigohgin a

way thatensureimmersion in the native langge.

One important objection likely to be raised against LRJ is the huge cost to society regarding

the expenditure needed to bring back a lost or disappearing aspect of culture, and even the
RSSRUWXQLW\ FRVW RI VFKRRO FK Uangubgdspr hesetearhidisU QL Q J
being taken away from other socially useful activities. Given the precedents from New

Zealand, where complaints have often been made about the cost of measures to favour Maori
(May 2012), and Canada, where there has long bgawsiwn from Anglophones to

expenditures for federal bilingualism, cdstsed objections to LRJ could be expected to arise
HYHQ LQ $XVWUDOLD RU 1RUWK $PHULFD ,I WKLV FDQ EH S
countries, political hostility is evemore likely in the very different economic circumstances

of Colombia. However, these costs are perhaps best classified as factors to consider when
devising and implementing a program of reparative justice, which will shape what the state

can propose ancetiver. They need not be seen as fresh injustices committed against other
parties by redirecting funds from thetisuch a result does not compare with being evicted

from homes and livelihoods. Thus | deal with cost issues in Chapters 4 (thatndinmgga

content of LRJ in generadnd 7(evaluation of LRJ inhe Colombian context).

the indigenous peoples remained exactly as they fiwereenturies agatand both in distinction to the current

circumstances, result of an unequal and brutal encounter between nations.
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CHAPTER 3

INTERNATIONAL LAW FRAMEWORK REGARDING LANGUAGE
PROTECTION, LANGUAGE RIGHTS AND REPARATIONS

Whereas the preceding chapter built a moral and political case for providing reparations for
linguistic damage, the present chapter is devoteaptoringthe casdor a legallyrequired

LRJ by evaluating international law commitmertsvaluates the ¢ent to which states,
particularly Latin American ones like Colombia, may be liable to provide LRJ for their
IDLOXUHV WR IXOILO LQWHUQDWLRQDO ODZ REOLIJDWLRQV

languages and to take actions to protect thoseséayes.

This chapter commences by examining the international legal norms that charge states with
REOLIJIDWLRQV LQ UHODWLRQ WR LQGLJHQRXYVY ODQJXDJHYV
study, this analysis emphasises the obligations imposed upomialand other Latin

American states through their adherence to a range of binding international and inter
American agreements in the fields of human rights law, indigenous rights law and cultural
protection. It illuminates the interpretations of thoseutoentsf S UR Yrhadé iR Q V
commentaries by UN treaty bodies and in the jurisprudence of national anehatipreal

courts. Referring to those same international instruments as well as to general principles of
international law, the chapter then considengther states could be required to provide some
form of reparations for failures to discharge obligations related to indigenous languages. It
concludes that contemporary understandings of the relevant state obligatsupgport a
responsibility to prowde LRJ for not complying with them, at least with respect to acts and

omissions of recent decades.

Taking note of decisions of the Colombian Constitutional Court and theAnterican

Court of Human Rights (IACrtHR) that have ordered languratgged eparation for state
breaches of human rights obligatioti® chaptefinds that evolving concepts of indigenous
rights may mean either of those courts would be sympathetic to a future LRJ claim. Further,
given its advanced level of commitment to the systé international and regional human

rights norms, combined with its scenario of armed conflict, Colombia stands out as a suitable

setting for degally-requiredLRJ claimat a national level
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International legal instruments addressing language and culie

Since the watershed year of 1948, the expanding system of human rights treaties and other
international legal instruments has resulted in the recognition of a range of rights and

concomitant states obligations of relevance for this thesis. The retiispasitions in

international law instruments variously: refer to language directly; address participation in

cultural life and cultural identif§; aim to conserve cultural diversity and heritage; protect

freedom of expression, which can be interpreteiti¢lude use of a particular langudger

concern education, which can touch upon issues such as rights to commence education in
RQHYY PRWKHU WRQJXH TXHVWLRQV RI OLQJXLVWLFDOO\ D
community control of schools agvaanifestation of selfletermination and rights to maintain

cultural identity3®

In the Americas, the instruments developed under the auspices of the United Nations and its
agencies have been augmented by a series ofAnterican document®. The relevah
international and inteAmerican instruments that are legally binding for the states that have
ratified them are the conventions, covenants and treaties listed below in Table 1. For
Colombia, the date from when those the obligations contained in eathrast became

binding is the later of the years indicated for ratification and entry into force.

Table I. Binding instruments of relevance to language and culture.

Title of treaty or convention Ratified | Entry Relevant
by into force | articles
Colombia

36 Noting that language is treated as a fundamental part of culture by commentaries on the international norms

made by UNESCO, CESCR and other UN bodies. See, for example, CESCR 2009b.

37 As confirmed by the IACrtHR ih6pez Alvarez vs Hondur&8006), which construed the right to expression

LQ $&+5 DUW DV LQFOXGLQJ D ULJKW WR VSHDN LQ RQHTV QDWLYH O
38 As noted by Arzoz (2009), UNESCO lists 44 international and regional legal instruments as dealing with

linguistic rights.

39 Other regional systems of instruments regarding languages and cultural rights, such as the African and

especially the various Eurepn systems, are not specifically included in this account for reasons of space and in

order to facilitate the focus on Colombia in the second part of this thesis.
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Convention on the Prevention and Punishment ¢ 1959 1951 2

the Crime of Genocidd 948 (Genocide

Convention)

Convention against Discrimination in Educatjon | No 1962 1,2,56

1960 (CADE)

ILO Convention 107 on the Protection and 1969 1959 21, 23, 26

Integration of Indigenous and other Tribal and

SemiTribal Populations in Independent Countrje

1957 (ILO 107)

International Covenant on Civil and Political 1969 1976 2, 13, 14, 19,

Rights 1966 (ICCPR) 27

InternationalCovenant on Economic, Social and| 1969 1976 2,13, 15, 26

Cultural Rights 1966 (ICESCR)

International Convention on the Elimination of Al 1981 1969 2,5,6,7

Forms of Racial Discriminationl965 (ICERD)

American Convention on Human Right969 1973 1978 1,8,13

(ACHR)

Additional Protocol to the American Convention | 1997 1999 3,13,14,16

Human Rights in the area of Economic, Social,

Cultural Rights (Protocol of San SalvadptpP88

(PSS)

ILO Convention 169 on Indigenous and Tribal | 1991 1991 2, 3,4, 26,

Peopks 1989 (ILO 169) 27, 28, 30

Convention on the Rights of the Chil®90 (CRC)| 1991 1990 2,17, 28, 29,
30, 40

UNESCO Convention for the Safeguarding of th| 2008 2006 1, 2,3, 11,

Intangible Cultural Heritage2003 12, 13, 14,
15, 19

UNESCO Convention on the Protection and 2013 2007 1,2,4,5,6,

Promotion of the Diversity of Cultural Expressior 7, 8,10, 11,

2005 12, 15, 17
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Colombia has been an active participant in the development of this normative system, signing
andratifying almost all of the applicable instrumefitgnd often at an early staffeThus it

has a relatively high burden of binding international legal obligatiemsre so than

Australia, for example, which has never signed ILO 107 or ILO 169, in adddibeing

outside the reach of the intBmerican instruments$GGLWLRQDOO\ &RORPELDTYV ¢
Court has determined that the key human rights instrumentsuding ICCPR, ICESCR,

ACHR and ILO 169+stand alongside the actual text of the1991<fitution as part of what

LV WHUPHG WKH 3E O R FRByRirtieRhavtindiptetheRights @rdw \ *

obligations in the conventions and declarations thus identified are given the same juridical

status as the rights and obligations of thel1@8nstitution.

The proliferation of these binding instruments has been accompanied by a string of
declarations approved in the UN General Assembly, the UNESCO General Assembly, or
other comprehensive gatherings of states. A number of the relevanatienkwere
forerunners to later conventions or tregtlid®e CRC and ICERD, whilst others have a
narrowerfocus,suchas theDeclaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minoritief 1992, which elaboras on the ICCPR

provisions on minority group members

Table II. International and inter -American declarations relevant to language and

culture

40 A major exception is CADE, which Colombia has never signed, let alone ratified. Neartpd0ies have

accepted this convention, including the majority of those in Latin America. CADE forbids discrimination in
HGXFDWLRQ DQG UHFRJQL]JHV LQ LWV DUW F WKH ULJKW RI PLQRU
activities, includinghe maintenance of schools and, depending on the educational policy of each State, the use

RU WKH WHDFKLQJ RI WKHLU RZQ ODQJXDJH ~ &%$'( LV DOVR XVHG DV JXlI
instruments, e.g. CESCR (1999).

41 For example, Colombia was tlecond state to ratify the ACHR.

42|n Spanishbloque de constitucionalidad? KLV VWDWXV ZDV VHWWO @8 &1985KH &R XUW TV
applying Article 93 of the 1991 Constitutiatsee Chapter 5.

43 As well as affirming rights to use language andipiate in cultural life, this declaration requires states to

take measures to: create favourable conditions for minority members to express their characteristics and develop
their culture and language; provide adequate opportunities for learning thberrtangue or to have

instruction in it; and encourage knowledge of the language and culture of minorities within the field of

education.
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Title of declaration Year | Relevant articles

American Declaration of the Rights and Duties of Man | 1948 | 2, 4, 12, 13
(ADRDM)4#

Universal Declaration of Human RightgDHR) 1948 | 2, 19, 26, 27

Declaration on the Rights of the Child 1959 |17, 28, 29, 30, 40

Declaration on the Elimination of All Forms of Racial 1963 | 2, 3,4,8

Discrimination

Declaration on the Rights of Persons belonging to 1992 [ 1,2,4

National or Ethnic, Religious and Linguistic Minorities

Vienna Declaration and Program of Action, World 1993 | 19, 20, 26, 27, 31
Conference on Human Rights

UNESCO UniversaDeclaration on Cultural Diversity 2001 |1,2,3,4,5,6,7,
12

United Nations Declaration on the Rights of Indigenous 2007 | 3,7, 8, 11, 13, 14
PeopleJUNDRIP) 15, 16, 31

Although declarations are normally treated as merely persuasive rather than binding legal
documents, the UDHR is considered to have acquired the charagtercofjenstthat is, a
non-derogable norm of customary international law. Similghg, ADRDM ha been held to

be a binding source of obligations for members of the Organisation of American States
(OAS) since at least 1977, and probably since the ACHR was agreed if?1969.

44 This instrument built on the foundation of the 194ifited Nations Charterart. 1(3)3 of which committed

thenewERG\ WR DFKLHYLQJ S LQWHUQDWLRQDO FRRSHUDWLRQ LQ VROYLQJ
FXOWXUDO RU KXPDQLWDULDQ FKDUDFWHU" DQG SURPRWLQJ UHVSHFW
ODQJXDJH RU UHOLJLRQ ’

4 The evolvingjurisprudence and state practice regarding the status of the ADRDM is summadAskikiory

Opinion OG10/89 July 14, 1989, InteAm. Ct. H.R. (Ser. A) No. 10 (1989), an opinion requested by

Colombia.
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ORUHRYHU &RORPELDYV &RQVWLWXWLRQWDBDQe&lRaflithe¢ KDV H| ¢
the foundational texts on which the international and4Ataeerican human rights systems

are respectively constructethlso IDOO ZLWKLQ WKH 3SEORFN RI FRQVWLWX
above. Thus, since 1991 the legally binding qualitthefcommitments expressed in the

UDHR and ADRDM with respect to Colombia is beyond challenge.

Relevant rights and obligations with binding status for Colombia

As the international and regional systems of human rights norms have evolved, there has
been acorresponding increase in the number and scope of the rights and obligations
possessing a binding legal force for ColonflSi@he summary that follows is based on the

year in which Colombia became bound by an instrument containing a disposition providing
for the indicated right or obligatioff.As the declarations, with the exception of UDHR and
ADRDM, are not sources of legally binding obligations, they are not included in the

summary that follows. However, it should not be forgotten that they @agndicant role in

the formation of general international standards, and are frequently cited in the statements of

the UN treaty bodies regarding interpretation of the binding instruments.

Rights and obligations binding Colombia since the 1960s

As notel, the UDHR and ADRDM both date from 1948ut it cannot be sustained that they

were immediately sources of binding obligations. There is no consensus regarding precisely

46 These sections appeared in summarised form in T20B). Se&afnerRojas (2008and GafneiRojas

(2012 IRU IXUWKHU GLVFXVVLRQ UHJDUGLQJ WKHVH LQVWUXPHQWY DQG .
47 As noted earlier, treaties are binding from the later of the date of ratification and the time of erftmcinto

Note that the list includes ILO 107, which no longer applies to Colombia. Signatories to ILO 107 are considered

to make an automatic renunciation of it at the moment they sign ILO 169. Thus, Colombia was bound by the
obligations of the former instment from 1969 until 1991.

¥$V LW KDSSHQV WKH 3ELUWKSODFH" RI WKH $'5'0 ZDV &RORPELD LW Z
of American States in Bogota in April 1948, which also saw the founding of the Organisation of American

States (OAS). Thaconference was underway when the presidential candidate Jorge Eliécer Gaitan was

assassinated, setting off waves of violence that ultimately transformed into the contemporary armed conflict, as

will be explained in Chapter 5. Thus, the age of human¥igtd DZ QHDWO\ FRLQFLGHV ZLWK &ROR
conflict.
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when the UDHR was elevated to the status of customary law, but if this statustwas n
achieved by the time ICCPR and ICESCR were created in 1966, it was certainly fixed by the
time those covenants came into force in 1876.

Provisions of the UDHR and ADRDM established the following:

x Right to expressiofi

X Right toparticipate in cultural lifét

X Right to educatiott

X State obligation to ensure to everyone the rights specified in the instrument, without
discrimination on grounds of, inter alia, race and langdage.

Although these are prima facie very geneiglhts, the UN treaty bodies charged with
monitoring later instruments that repeat these rights, such as ICESCR and {JGRR,
tended to interpret them in a broader way than the plain text would suggest (DondefrS 2008).

Rights and obligations bindingolombia since 1969

Ratification of ILO 107 meant Colombia became part of the relatively small group of
countries, chiefly in Latin America, that accepted this instruniginis noteworthy that the

49 Arguably UDHR had the force of binding international law from at least the passing of a resolution of the
International Conference on Human Rights held in Teheran, Iran, in 1968. See von Bernstorff (2008) regarding
scholarly discussion of this aspect.

50 ADRDM art. 4, UDHR art. 19. This was later reinforced in ICCPR art. 19, ACHR art. 13.

51 ADRDM art. 13, UDHR art. 27. Reinforced in ICESCR art. 15, PSS art. 14.

52 ADRDM art. 12, UDHR art. 26. Later in ICESCR art. 13, CRC art. 28, ILO 107 art. 21, PSS arts. 13 and 16,
ILO 169 art. 26.

53 ADRDM art. 2, UDHR art. 2. Later in ICCPR art. 2, ICESCR art. 2, ACHR art. 1(1), PSS art. 3, ILO 169 art.
3, CRC art. 2(1). ICCPRIso included the obligation to guarantee equal and effective protection against
discrimination on the stated grounds, in its art. 26. Moreover, ICERD arts. 2, 5 and 7 reinforce state obligations
regarding nordiscrimination.

54The UN bodies responsiblerfmonitoring the ICESCR and ICCPR are respectively the Committee for
Economic, Social and Cultural Rights and the Human Rights Committee, both discussed later in this chapter.
55 And indeed, in a broader way than was intended by the 1948 drafters. Folesxaonuers shows (at 244)

that thetravaux préparatoiresR1 WKH 8'+5 UHJDUGLQJ WKH ULJKW WR FXOWXUH UHYF

as pertaining to elite forms of art, music and literature.
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Englishspeaking settler states of Australia, Canaday Mealand and the United States have
never adopted either of the ILO conventions. Although it came to be widely criticised for its
orientation in favour of assimilation of indigenous communities into mainstream society
(RodriguezPifiero2006), ILO 107 was a trailblazer in terms of international recognition of

indigenous rights.

The indigenous languagelated responsibilities borne by Colombia during its period of
adherence to this convention are:
X State obligation to have indigenousldren taughtto read and write in their mother
tongué®
x State obligation to take measures to preserve indigenous languages
x State obligation to inform indigenous populations of their rights and duties, via native
languages if necessaty.

%8QGHU ,/2 DUW L Q shallUde @uUBHX ¢ réad il @titdHiQth&ir mother tongue or,

where this is not practicable, in the language most commonly used by the group to which they betdoly

implies that the use of the ancestral language to introduce literacy is not necessary wieloiiger the

mother tongue of the children in question. Art. 23(2) reveals the assimilationist intent for which this convention
EHFDPH ZL GHOPrévidionsha bé/rHa@e fér a progressive transition from the mother tongue or the
vernacular langage to the national language or to one of the official languages of the countiyK H

concession in favour of initial use of the native language is understandable given that the convention was drafted
soon after the 1953 UNESCO report establishing the iitapoe of using the mother tongue as medium of

instruction for the first years of education.

The successor instrument recast these obligations somewhat. ILO 169 art. 28(1) provides that indigenous

F K L O éhdIHvwhetever practicable, be taught to readlavrite in their own indigenous language or in the

language most commonly used by the group to which they belong. When this is not practicable, the competent
authorities shall undertake consultations with these peoples with a view to the adoption oes&aschieve

this objective +tGHPRQVWUDWLQJ WKH UHYLVHG LQVWbvErRancg ahfl its B g DV LV RC
RI WKHVH ULJKWV DV FROOHFWLYH LQ QDWXUH ,WV VRIWHQLQJ RI ,/2
3Adequate measuseshall be taken to ensure that these peoples have the opportunity to attain fluency in the
national language or in one of the official languages of the country

5112 DUW Apdropria rhwasures shall, as far as possible, be takeresegve the mother

tongue or the vernacular languageThis obligation was strengthened in several respects by ILO 169 art. 28:
Measures shall be taken to preserve and promote the development and practice of the indigenous languages of
the peoples concerd.” 6 XE V HT X I€ehVe@idbn\oKihe Safeguarding of Intangible Cultural Heritage

ratified by Colombia in 2008, confirmed the obligation to protect languages, which are specifically included in

the definition of that heritage.
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Rights and oligations binding Colombia since 1976

Theentry into force of the ICCPR and the ICESCR in this y&asg well as reinforcing the

SURYLVLRQV RI WKH 8'+5 DGGHG WKH IROORZLQJ QHZ

responsibilities:

x Right of accused to interprefér

X 5LIJKW RI LQGLJHQRXV RU PLQRULW\ JURXS PHPEHU WR H
languagé*

X State obligation to conserve, develop and diffuse cutfure.

As will be seen, the cultwi®cused provisions ICCPR Article 27 and ICESCR Article 15 can

be considered key sources of state responsibility for minority (i.e., not specifically

indigenous) laguage rights generally as a result of the interpretations given by their

respective UN monitoring bodies.

The entry into force of the ACHR in 1978 did not impose any additional obligations on
Colombia regarding indigenous language or culture; ratheejriforced what had already

been enunciated in existing instruments. However, the ACHR provided for the establishment

58 6 SHF LILIByDw@ds\of written translations and through the use of media of mass communication in the
languages of these populations DQG LQ D FXOWXUDOO\ DSSURSULDNMOHIGRRX. ,/2 DL
30.

59 Although note that, as Table | shows, although ngdllg bound, Colombia committed to these obligations in

1969, when it ratified both covenants.

60|CCPR art. 14; reinforced by ACHR art. 8, CRC art. 40. Note: this right is understood to be a procedural right,
essential for fairness to the accused. ThiesHhropean Court of Human Rights has held that a minority group

member who is fluent in the language of the court cannot insist upon an interpreter into his/her minority

language (de Varennes 2007).

61|CCPR art. 27, reinforced subsequently by CRC art\&@ile the CRC specifically mentions children

EHORQJLQJ WR LQGLJHQRXV SHRSOHV LQ DGGLWLRQ WR XVH RI WKH Wt
UHOLJLRXV RU OLQJXLVWLF PLQRULWLHV"™ ,QGLJHQRiXM RUIJDQL]JDWLRQ!
considered separately from ethnic minorities. However, this does not prevent analysing instruments that refer to
minorities as prima facie applicable to indigenous peoples; rather, it means treating those instruments as a

starting point, and lookintp indigenousspecific norms for additional rights or obligations. The UN Human

Rights Committee refers to indigenous peoples when analyzing ICCPR obligations regarding minorities, see e.g.

its General Comment 2&garding art. 27.

62|CESCR art. 15.
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in 1979 of the IACrtHR to enforce and interpret its own provisions, alongside texigteg
Inte-American Commission for Human RightACHR). As will be explored later in this

chapter and in Chapter 5, the IACrtHR has stood out for its progressive jurisprudence and has
had a strong influence on the development of human rights law and practice in Latin
American countriesRasqualucci 2006 Colombia is among the states that accept the full
MXULVGLFWLRQ RI WKH ,$&UW+5TV DGMXGLFDWRU\ IXQFWL

doctrine and governmental actions.

Rights and obligations binding Colombia since 1991

Without doubt the tranrsRUPDWLYH PRPHQW IRU WKH SROLWLFDO DQC(
LQGLJHQRXV SHRSOHV RFFXUUHG LQ ZKHQ WKH FRXQ
constitution in addition to ratifying ILO 169. As will be explored further in Chapter 5, the

1991 Constution has its own provisions that commit the state to respecting a range of key
indigenous rights, in a way that aligns closely with the provisions of ILO 169. Chief among

these are rights to sajovernment, to maintenance of traditional legal systamsrior
consultation, and to a voice regarding education in their communities. As previously noted,

the stage was also set for the according of constitutional equivalence to the provisions of the

main human rights instruments, including ILO 169.

The rekvant new obligations established by ILO 169 and by CRC, which was also ratified by
Colombia in that year, are:
x State obligation to take measures to safeguard the cultures of indigenous peoples and to
promote the full realization of their cultural rightd e respecting their cultural identity
and tradition®®
X State obligation to orient education to teach child respect for his/her identity and
languagé&*
X State obligation to encourage media to take into account the linguistic needs of an

indigenous or minority chil&®

83|1LO 169 arts. 4 and 2. Additionally, art. 28 contains the obligation to give a role to indigenous peoples within
their communities education and art. 27 that of incorporating their knowledge and cultural aspirations in
educational progras.

84CRC art. 29.

5CRC art. 17.
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Most instruments addressing relevant matters introduced since 1991 (at least at international
and interAmerican levels) have been declarations. The excepti@svo conventions of
UNESCO. TheConvention for the Safeguarding of the Intangible Culturaiitege, binding

on Colombia since ratification in 2008, requires states to take steps to protect languages,
which are specifically listed in the definition of such heritéydowever, theConvention on

the Protection and Promotion of the Diversity of Qudd Expressiongonly ratified in 2013),
speaks of encouraging and facilitating actions by states, rather than mandating them. Both
have already had an influence on the evolving understandings of other instruments (as has
81(6&2 *HQHUDO $V VBe&EaDarfan Cultural Diversityf’

Negative and positive obligations

The summaries above indicate that over recent decades states parties to the gradually
expanding set of international instruments have been, in theory, charged with a gradually
increagng set of obligations, both negative and positive in nature. Negative obligations refer
to the state refraining from taking any action that will impede the exercise of a right; for
example, it should not prohibit the use of a minority language. In conisstive

obligations denote actions to facilitate the exercise of a right, such as expenditure on school

construction so as to ensure enjoyment of the right to education.

Until the midtwentieth century, and sometimes later, it was not uncommon farityin

languages to be prohibited in certain domains. The example of North American Indian
residential schools has already been given, but there is also abundant attestation of
punishments being applied in European schools to students who uttered womtgadnits

language, such as Welsh or Breton (Edwards 2010; Nettle & Romaine 2000). However, in
more recent decades most Western states have tended to be more tolerant of cultural diversity
and not place explicit prohibitions on languagated rights. Siitarly, contemporary

Colombia has generally discharged its negative obligations: that is, it does not impose

56 Art. 2(2)
67 See in particular CESCR (2009b) in its interpretation of the right to participate in cultural life, which relies

heavily on the conventions, declarations and other statements emanating from UNESCO.
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restrictions on the right to use an indigenous langf&ghkis has particularly been the case
since the paradigm shift in 1991 in indigenous pébpl] OHJDO DQG SROLWLFDO D

and cultural) status.

However, even a glance at the summaries above suggests that state parties to these
instruments have to do more than refrain from interfering with the freedom to use languages.
Even from arearly stage, it was already apparent that they faced obligations to take some
positive actions. When we look at the commentaries made by courts and international bodies
regarding the application of these instruments, this aspect will become even Cbapter

5 will show that although Colombia has increased its efforts towards fulfilment of its positive
obligations, it hastlike its Latin American peers, and like the Englsggdeaking settler states
tfallen short of what the key instruments on humghts and culture require in terms of

negative obligation®

Post2007: Impact of the UN Declaration on the Rights of Indigenous Peoples

ORVW UHFHQWO\ WKH *HQHUDO $VVHPEO\JV DSSURYDO RI ¢
ushering in a new era of strengtiee indigenous rightgboth individual and collective in

nature tand expanded state duties.

81'5,3 FDOOV IRU VWDWHV WR 3WDNH HIIHFWLYH PHDVXUHYV
LQGLJHQRXV ODQJXDJHV DQG 3WR HuDdektand aNnkoBW LQGLJIHQR

68 |n 1994the Constitutional Court invalidated an attempt to restrict political radio broadcasts in one department
+see Chapter 5.

69 Note that the binding instruments discussed exist alongside international standards in documents that are not
binding but may none#iess have an influence. These includi: General Assembly Resolution 56/262 of

2002 urging member states and the Secretariat to promote the preservation and protection of all languages;
Recommendation on the Promotion and Use of Multilingualism ancets@ivAccess to Cyberspag@opted

by the 2003 UNESCO General Conference); UN SecretdafQHUDO YV 5HSRUW RQ WK 6HVVLRQ
measures to protect, promote and preserve all languages; dadrteea Declaration of Principleagreed by

the World Sumrit on the Information Society in 2003, which emphasizes (Paragraphs 52 and 53) the promotion
of linguistic diversity. Two other documents confirming and building upon the rights and obligations already
cited are: thé&Jniversal Declaration of Linguistic Rigs made in 1996 under the auspices of UNESCO by

experts and nostate interested parties; and Bréoourg Declaration on Cultural Rightsf 2007, also the result

of UNESCO cooperation.
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understood in political, legal and administrative proceedings, where necessary through the
SURYLVLRQ RI LQWHUSUHWDW L R%IRYU RRY GRHUK HRUU L3R § QIRD
individuals, particularly children, including those livingtside their communities, to have

access, when possible, to an education in their own culture and provided in their own
ODQJIJXDWR HQVXUH WKDW SXEOLFO\ RZQHG PHGLD 3GXO\ UH
and encourage private media similadyDther relevant rights include: to selétermination

of cultural development; to maintain, control, protect and develop cultural heritage,

traditional knowledge and traditional cultural expressitmgractise and revitalize cultural
traditonsand custt V. 3SWR WKH GLJQLW\ DQG GLYHUVLW\ RI WKHLU
DVSLUDWLRQV ZKLFK VKDOO EH DSSURSULDWHO\ UHIOHFWH
not to be subjected to genocide or violence, including forcible removal of chitdegrother

group, or to forced assimilation or destruction of cultddenportantly, a number of articles

require the state to provide redress for various ethnocidal actions, which will be considered

below.

At the very least, UNDRIP will accelerate thensolidation of customary international law
regarding indigenous rights (Anaya 2004). Indeed, UNDRIP was already playing that role
soon after its first appearance as a draft text in 1994, and reference to the draft provisions was
made by both the IACrtHRna the IACHR (RodriguePifiero 2011).

The future impact of UNDRIP wilbartly depend on the extent to which can be considered to
have the status of bindingternational law, rather than the merely persuasive force that most
declarations have. There igreently a considerable divergence of views regarding the status
of UNDRIP (Allen 2011). Currently, only a few observers regard it as legally binding as a
whole (such as Bacca 2011). The more cautious view, and the one generally voiced by
governments, acpts that many of its articles are reflective of existing international law, but

not all of them (International Law Association 2010). Even if widespread state practice

81'5,3 DUW WKH ULJKW UHIHU U Hop aid Rahsrhittd/fRung generatfdan©OthdiH XVH GH
histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain
WKHLU RZQ QDPHV IRU FRPPXQLWLHY SODFHV DQG SHUVRQV ~’

"PUNDRIP art. 14, which confirms the caiiéve right to have control of educational institutions that provide

culturally appropriate education in their own languages.

2UNDRIP art. 16.

73 Respectively, UNDRIP arts. 3; 31; 11; 15; and 7 and 8.
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comes to normalise adherence to UNDRIP principles, individual principles may fail to
becRPH ELQGLQJ IRU 3 VWDWH REMHFWRUV™ :LHVVQHU

However, there appears to be an accelerating tendency to regard UNDRIP in its entirety as
reflective of indigenous rights norms. This is particularly the case within theAnterican

system: as notedytRodriguezPifiero,the ,$&UW+5 DQG WKH ,$&+5 DUH VHHQ \
promoted an intuitive reading of the UN Declaration as an authoritative statement of the
international common understanding of the content of the rights of indigenous peoples in

modern intern®WLRQDO ODZ" UHJDUGOHVV RI 8Dimdigf(ROMHFKQLFDC
469). The UN Permanent Forum on Indigenous Issues supports this view, and the UN Special
Rapporteur on the Rights of Indigenous Peoples announced in 2008 that he would use

UNDRIP asthe yardstick for evaluating the actions of states with respect to their indigenous
communities (Wiessner 2011). Increasingly, other UN agencies and other international actors

are adapting their own policies and practices to fit with the specificatiddsIDRIP (De

Alba 2009; Charters 2009).

Applicability of the Genocide Convention

81'5,31V UHODWLRQVKLS RI 3P XW XPi@Gert 200.1) WRNDOEWEFPHQW~ 5R(
instruments may increase the possibility of holding states responsible for genocide in

situations of cultural destruction. Hitherto, the potential application of the Genocide

Convention to linguistic damage was limited because of definitional issues and its
UHTXLUHPHQW UHJDUGLQJ LQWHQW 7KH GHILQIbWLRQ RI 3J
1948 excluded the concept of ethnocide or cultural genastidech had appeared in earlier

drafts +in favour of a focus on more physical forms of genoéfdehe only element retained

IURP WKH GUDIW TV FXOWXUDO JHQ Rthé BreedrlawféetdR U\ ZDV WK
children from one group to anoth@The latter form of genocide could be interpreted as

covering policies in various countries that required indigenous students to attend residential

schools far from their families and communitiéSimilarly, many observefécharacterised

74 Namely: killing; causing serious bodily or mentalld® 3GHOLEHUDWHO\ LQIOLFWLQJ RQ WKH
FDOFXODWHG WR EULQJ DERXW LWV SK\WVLFDO GHVWUXFWLRQ LQ ZKROF}
SUHYHQW ELUWKV" DUW

5 See Clavero (2008) and Schabas (2000) for a detailed siisousf the drafting history of this treaty.

6 As has been argued by many commentators in Canada in particular (Harrison 2007; Oxaal 2005).
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DV JHQRFLGDO WKH $XVwWUDOLDQ SROLFLHVY WKDW FUHDWH
Aboriginal children from their mothers and adopting them out to white families, with the

deliberate aim of severing theinks with traditional culture, identity, and community. Such

forced transfer of indigenous children usually entailed the loss of their mother tongues due to
separation from families at an early age, thus disrupting the transmission of the language, a
disrugion that was typically reinforced by bans on the use of native languages in the

boarding schools and other institutions.

Perhaps more controversially, Skutnafdngas and Dunbar (2010) have suggested that any
imposition on children of an education inam$juage other than their mother tongue may of

itself amount to a forcible transfer of children between groups, given that it involves the

debilitation of the mother tongue and the acquisition of a language of a different ethnic or

national group. They alsargue that such education may even result in deficiencies in

linguistic development and thus in general intellectual development, reasoning that, since this
HTXDWHV WR FDXVLQJ PHQWDO GDPDJH WR WKRVH FKLOGU|
physical orm&QWDO LQWHJULW\ RI JURXS PHPEHUV" DQRWKHU RI
&RQYHQWLRQ%Y GHILWYIYWHRQV DFFHSWHG DUJXDEO\ WKH &
L Q W H @ ekt irfwhole or in part, a national, ethnical, racial or religiousup, as

such FRXOG DOVR EH VDWLVILHG 6FKRODUV VXFK DV (GZDUC
(2012) and Riley (2007) have identified the desire to create a national cultural unity as one of

the rationales for imposing monolingual education in a muitilal state, given that loss of

language may lead to loss of minority ethnic iderfity.

Now UNDRIP provides a contribution to the gap left in 1948 by the negotiators of the
*HQRFLGH &RQYHQWLRQ ,WV $UWLFOH fire€@ddr, pea@eH vV 3SWK I
DQG VHFXULW\ DV GLVWLQFW SHRSOHV" DQG QRW WR EH V

" In addition to the views of academics such as Cuneen (2008), Clavero (2008), Thompson (2002), Arzey &
McNamara (2@1) and Bartrop (2001), this was also an official finding ofBheging them Hom®&eport

(HREOC 1997).

78 NB: SkutnabbKangas & Dunbar (2010) focus on language in education, not necessarily on other aspects of a
VWDWHYY DSSURDFK WR PLQRULW\ ODQJXDJHYV

7t should also be kept in mind that art. 3 of the Genocide Convention also criminalizes attempts to commit
genocide. Also note that, as well as having a responsibility to prosecute persons guilty of genocidal acts, the

state itself may be the guilty party.
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DFW RI YLROHQFH LQFOXGLQJ IRUFLEO\ UHPRYLQJ FKLO
followed in Article 8(1) by a right (as both peoples and vidiials) not to be subjected to
forced assimilation or destruction of their cultufeticle 8(2) then requires thaitates
establish effective mechanisms to prevent and redress:
a) Any action which has the aiwr effectof depriving them of their integrity as
distinct peoples, or of their cultural values or ethnic identities;
b) Any action which has the airmr effectof dispossessing them of their lands,
territories or resources;
c) Any form of forced population transfer which has the ameffectof violating or
undermining any of their rights;
G $Q\ IRUP RI IRUFHG DV VL RenplmavslaBdgdRU LOQWHIJUDWLR

The appearance of "or effect" in Article 8(2) implies that actitret have ethnocidal
consequences (in terms of destruction of culture or ethftaral identity) but were
committed without that specific intentior and therefore do not violate the Genocide
Convention- could be classified as violations of UNDRIP, anithva right to reparatioff’ If
consensus is reached that UNDRIP represents binding norms of international law, there will
therefore be a higher threshold of state responsibility in the future regarding acts with
languagerelated character or consequence? SRUWDQWO\ WKH 3HIIHFWLYH
redress specified by UNDRIP Article 8(2) could become avenues for indigenous peoples to
seek LRJ within their national jurisdictions for assimilatory policies that have caused

linguistic damage.

Guidance from treaty bodies on the application of international instruments

The various UN bodies charged with monitoring compliance with specific instruments, or
with oversight functions for particular topics, have issued statements that give guidance
regarding the appation of dispositions with relevance to language and language rights.
They have often made broad interpretations of the content of the particular right in question,

and therefore of the negative obligation states face in not preventing the exercaeighth

80 The Genocide Convention refers to criminal punishments for genocidal acts, but not to reparations for
breaches of its provisions.
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However, the statements of the treatgnitoring bodies also make a significant contribution

regarding the positive actions that states are expected to undertake.

This is well exemplified by considering the General Comments released by the UN
Committee on Economic, Social and Cultural Rights (CESCR) on various articles of the
ICESR. For example, in 1999 CESCR, in cooperation with UNESCO, clarified that the Art.
13 right to education includes dimensions ofastrimination, cultural appropriatess and
responsiveness to the needs of students within their social and cultural Séttinig

implies making genuine efforts to provide precisely the kind of education for which
indigenous organisations have been campaigning for decades, includlaga native

languages.

Regarding nofdiscrimination, CESCR stated in 2009 that, as far as possible, information
about public services should be available in minority languages to overcome the linguistic
barriers that may impede enjoyment of ICES@Rts such as the right to participate in
cultural life.®2 It also stated that positive measures to overcome historical prejudice suffered
by certain groups may need to be permanent in exceptional cases, giving the example of

interpretation services foiniguistic minoritie<$®

In a separate comment in 2009 CESCR explained that the Art. 15 right to participate in

FXOWXUDO OLIH HPEUDFHV LQWHU DOLD ULJKWV WR H[SUL
information on all manifestations of culture intheQJXDJH RI WKH SHUVRQYfV FKR
NQRZ DQG XQGHUVWDQG RQHYTV RZQ FXOWXUH DQG WR UHF
LGHQWLW\ W IXUWKHU VWDWHG WKDW PLQRULWLHYV KDYH

customs, religion, forms a&fducation, languages, communication media (press, radio,

81 CESCR 1999a

82 CESCR 2009a. Note that the UN Committee on the Elimination of Racial Discrimination, which makes
SURQRXQFHPHQWY XSRQ ,&(5' KDV FDOOHG XSRQ VWDWHYV WR UHFRJQL
enrichment o WKH VWDWHIV FXOWXUDO LGHQWLW\ DQG WR SURPRWH LWV SU
preserve and practice their languages (CERD 1997).

8 :LWK UHVSHFW WR ULJKWV LQ WKH ,&&35 WKH 81 +XPDQ 5LJKWV &RPP
principle of equality sometimes requires States parties to take affirmative action in order to diminish or
HOLPLQDWH FRQGLWLRQV ZKLFK FDXVH RU KHOS WR SHUSHWXDWH GLVI
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WHOHYLVLRQ ,QWHUQHW DQG RWKHU PDQLIHVWDWLRQV R
The comment clarified the obligations borne by states parties:

X 3HQVXUH WKDW H G X F D Witiés @ridl ©digendud groupsy/areRthdBdteg Bn
RULQ WKHLU BZQ ODQJXDJH"

SUHFRJQL]H UHVSHFW DQG SURWHFW PLQRULW\ FXOWXUF
RI WKH 6 WDWHY WKHPVHOYHV’

X

X prevent third parties interfering in the exercis¢hafse rights;

X adopt policies to protect and promote cultural diversity, and facilitate access to cultural
HISUHVVLRQV PHDQV WR DFKLHYH WKLV LQFOXGH PHDV.
supporting public institutions and the cultural infrastructure necessathe
LPSOHPHQWDWLRQ RI VXFK SROLFLHV" DQG DW SHQKDQFL
LQ UHJLRQDO DQG PLQRULW\ ODQJXDJHV’

X LQWURGXFH 3DSSURSULDWH PHDVXUHV RU SURJUDPV WR
SUHVHUYH WKHLU FXOWXUH’

x 3S U R ¥llkaHs necessary for fulfilment of the right to take part in cultural life when
individuals or communities are unable, for reasons outside their control, to realize this
ULJKW IRU WKHPVHOYHV ZLWK WKH PHDQV DadmagtHLU GLV
SUHVHUYLQJ DQG UHVWRULQJ FXOWXUDO KHULWDJH’

x JR EH\RQG PDWHULDO DVSHFWV RI FXOWXUH DQG DGRSW
HITHFWLYH DFFHVV E\ DOO WR LQWDQJLEOH FXOWXUDO JF

X guarantee that account is taken of tammunal character of this right for indigenous

peoples.

The above analysis of just one article from one human rights instrument provides abundant
support for the contention that states parties are charged by international law with substantial
responsibiliies in relation to the maintenance of their great linguistic diversity and to the

language rights of their indigenous citiz€Asloreover, they have had these obligations for

84 & (6&5 E 7KH &RPPLWWHHYY DQDO\VLY LQFRUSRUDWHY UHIHUHQFHYV
UNESCO conventions mentioned earlier.

85NB in doing so they are required to take community wishes into consideration.

8 However, it remains to be seen winer courts or governments would apply a reading of ICESCR art. 15 as

broad as the above quotes from CESCR (2009b). Mecl2869] determined that the CESCR regularly

neglects requirements of art. 31 of the 19&nhna Convention on the Law of Treatiesnterpret such

GRFXPHQWYV 3LQ DFFRUGDQFH ZLWK WKH RUGLQDU\ PHDQLQJ WR EH JLY
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decades, long before their level of responsibility was enunciated even nasig icle
UNDRIP in 2007.

Jurisprudence on the application of international instruments

Although not courts as such, certain UN treaty bodies are also sources of jurisprudence on the
content and scope of the rights contained in their respective trdtiess produced as part

of their further function of evaluating individual complaints alleging rights violations. While

the Human Rights Committee (HRC) has seemed reluctant to find breaches of the ICCPR

right of minority members to enjoy their cultureHQ HUD OO\ ILQGLQJ 3SWKH VWDW
reasonable and the harm to the community insufficient to amount to a breach of cultural
ULJKWYV DV JXDUDQWHHG E\ $UW " 6KHOWRAQ E LW KD
discrimination, for example by holding thattate policy requiring exclusive use of a

language for administrative purposes must be reasoffaBleen that these UN committees

apply prevailing international standards, as shown by the observations and commentaries

referred to in the preceding sectidime evolution in conceptions of indigenous rights is likely

to provoke a corresponding shift in their decision makfng.

The jurisprudence of national and supedional courts can also shed a light on the human
rights instruments to issues of languagd Bnguistic rights. Cases on language rights issues

have been most prominent in Europe, where a range of treaties and recomméfidagiens

LQ WKH OLJKW RI LWV REMHFW DQG SXUSRVH" 6KH FRQFOXGHG WKDW \
undermined the valueredibility, and usefulness of the work of the treaty bodies, thereby causing a possible
ZHDNHQLQJ UDWKHU WKDQ VWUHQJWKHQLQJ RI WKH KXPDQ ULJKWYV V\V
EHWZHHQ *REOLJDWLRQV DQG GHVLUDEOH SROLF\ RSWLRQV ~

87n this case the HRC decided that a requirement that written and oral communications between civil servants

and the public be in English, even when both parties would be able to communicate in another language,

amounted to unacceptable discrimination agaiestgns with a different mother tongu@ergaardt v Namibia

(2000), discussed in Higgins (2003).

88 However it may not be immediate: inconsistent alignment of the HRC with evolving standards was shown by

its 2009 decision iAngela Poma Poma v Perwhichrecognized the principle of free, prior and informed

FRQVHQW EXW VWLOO GRHV QRW DFFHSW WKH ,&&35 DUW GHILQLWLF
Gocke 2010).

8 For example, the (nehinding) Hague Recommendations regarding the EducaRaghts of National

Minorities, issued in 1996 by the OSCE High Commissioner on National Minorities, go further than the
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specified positive actions by states to support the language rights of minorities (de Varennes
2007; Higgins 2008 Although such documents can only be binding for countries in those
areas or governed by those institutions, it is not impossible that a Latin American court might
consider their content when interpreting a similar instrument from the Western Hemi&phere.

Most relevantly for the Colombian situation, the IACrtHR has interpreted the ACHR more
expansively than a plain reading might suggest. As noted by Pasqualacci (2006: 284), this
FRXUW SEHFDPH WKH ILUVW LQWHUQDW toRa@iogoessiveGLFLDO EF
interpretation of a wide range of indigenous rights and the principles underlying those
ULIJR'WYH ,$&UW+59V VWDQFH LV VXSSRUWHG E\ $SUWLFOH
court giving the rights contained in ACHR a narrower congtya¢han that of any other

treaty to which the state is a party. Thus, when deciding upon cases seeking enforcement of
the rights of indigenous communities it has had frequent recourse to ILO Conventitn 169.

In Xakmok Kasek Indigenous Community v. Paag2010) it interpreted various rights in

the ACHR in the light of the CRC, and thereby confirmed the existence of a state obligation

to adopt special measures to protect the human rights of indigenous children, including the

provision of culturally appropriate education.

This combination of a progssive orientation and reliance on a range of human rights
instruments explains whitodriguezPifiero (2011, 475) predictstha8 & UW +5 ZLOO 3EHFRF

international treaties discussed above by recommending not just that early education should be given in
VWXGHQWVY PR Valkdthat iWeRnDdleXdfl secoBdamy education should be as well; even UNDRIP does

not impose such a requirement. In 1998 the same office issu@slih&ecommendations regarding the

Linguistic Rights of National Minoritieand in 2003 th&uidelines on these of minority languages in the

broadcast mediaOf binding treaties, the 19®uropean Charter for Regional or Minority Languaggands

out, and as such is briefly analysed in Chapter 4.

9 Regional documents on human rights have also been agreed tgnAdduntries, and institutions for

handling complaints of violations are now being developed. In 2000 a meeting of scholars prodésediize

Declaration on African Languages and Literaturest without the participation of governments.

TIYXUWKHU 32Q DW OHDVW WKUHH-BFADVER Q V& RX B WWMEROM WO YRR NAHKGH 3 HOWR
LQWHUSUHWDWLRQ DV WKH MXVWLILFDWLRQ RI H[SDQGLQJ WKH UHDFK
92E.g. inYakye Axa indigenous commiyrnof the Enxet.engua people v. Paragud2002). InSaramaka

People v. Surinam@007), as well as reference to ILO 169 (the court viewed the Saramakas, who are

descended from escaped slaves, as a tribal people), the IACrtHR drew upon the ICESR anid ICCPR

interpreting the ACHR.
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a significant locus for the operationalization of the Declaration [UNDRIP], with normative
effectsthatgo H\RQG WKH V\VWHPTV UHJLRQDO IUDPHZRUN =~ 7KH
judicial forum most likely to produce expansive interpretations of the langetgfed rights

of indigenous communities and individuals, to find that states have breached their

correspoding obligations, and consequently to order a remedy comparable to LRJ to address

the harm caused.

Ongoing evolution of international legal standards

Apart from the increasing influence of UNDRIP, there is a likelihood of further development
of relevant international rules. The candidate of greatest relevance for Latin America is the
Draft American Declaration on the Rights of Indigenous Peopleghis likely to be

approved within the next few years. Its content is reflective of UNDRIP in terms of rights and
obligations regarding culture, strengthening the normative trend in Latin America to
increased state responsibility in that field. Like UNDRtRan be expected to be shape the
interpretations made by the judges of the IACrtHR, as well as have a direct impact at the

domestic level in the participating statés.

The agendas of the most recent meetings of the UNESCO General Assembly have included
consideration of an international instrument dealing with endangered languages, so within a
few years there may be another declaration or even convention strengthening the
responsibilities borne by states in this figd\lithough such an instrument, likke UNESCO
conventions and declarations mentioned earlier, is unlikely to be a base for reparations in
itself 2° it could be expected to have an influence on interpretations of the international
treaties with obligations and rights related to indigenoogles and minority languages

(much as the CESCR acknowledged the UNESCO instruments when interpreting ICESCR
Article 15).

9% The US and Canadian governments are currently not fully collaborating with the development of the proposed
declaration (RodriguePinero 2011).

% . Q KHU VWXG\ RQ WKH LQWHUQDWLRQDO DQG BdirHanguagesQdwJDO IUDPH
GafnerRojas proposes a draft international convention for indigenous languages (20426311

9 Apart from lacking clauses providing for redress for breaches, the UNESCO instruments do not endow groups

or individuals with rights. KXV HYHQ LI D VWDWHIVY DFW RU RPLVVLRQ LV LQ EUHD

no right being violated for which a person or persons can seek reparation.
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Concerns about the endangerment of aboriginal languages have also been prominently raised
within theUN Permanent Forum on Indigendssues’® Additionally, in September 2012,

the Expert Mechanism on the Rights of Indigenous Peoples presented the UN Human Rights
Council with its study "Role of languages and culture in the promotion and protection of the

rights and identity of indigen@upeoples”, which recommended stronger actions by states.
SHUWLQHQWO\ DPRQJVW WKH UHFRPPHQGDWLRQV ZDV WKH
indigenous peoples for the negative impacts of State laws and policies on indigenous peoples,
States should prigize the views of indigenous peoples on the appropriate forms of redress,
ZKLFK FDQ LQFOXGH « WKH ILQDQFHYVY QHFHVVDU\ WR HQDEC
RZQ WHFKQLTXHV WR UHYLWDOL]H DQ& SURWHFW WKHLU OI

Entitlement to reparations for breaches of international norms

The various rights and obligations referred to above are generally reinforced in these

instruments by an explicit requirement that states parties adopt the necessary measures to

make those rights effective.7KH ,&(6&5 DQG 366 UHIHU WR D 3SURJUHVYV
rights and acknowledge limitations of resouré&dowever, although this appears less

exacting, the CESCR has clarified that this wording does not exempt states from complying

% The issue of indigenous language endangerment was the subject of a 2008 report, anadvasmegeated in

WKH JRUXPTV UHSRUW 6WDWH RI WKH :RUOGTV ,QGLJHQRXV 3HRSOF
(www.un.org/esa/socdev/unpfii/documents/SOWIP_web.pdf)

97 See http://daccesidsny.un.org/doc/UNDOC/GEN/G12/160/52/PDF/G1216052.pdf?OpenElement. The

Expert Mechanism also praded a 2009 study on obstacles to application of indigenous rights to education:
http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/A_HRC_EMRIP_2009_2_sp.pdf.

%8 For example, ICCPR art. 2.

P FUW RI ,&(6&5 VWLSXODWHYV W K aké/stepsyikdiitvatly Sridl thwugXiQieendtlondiIDNHV W |
assistance and amperation, especially economic and technical, to the maximum of its available resources, with

D YLHZ WR DFKLHYLQJ SURJUHVVLYHO\ WKH 1XO0O O ssimiladylwddad. RQ R1 WKH
However, PSS does, through its art. 2, impose an obligation to enact domestic legislation. CRC art. 4 requires
VWDWHYV SDUWLHV WR 3 XQGHUWDNH DOO DSSURSULDWH OHJLVODWLYH
of the rghts recognized in the present Convention. With regard to economic, social and cultural rights, States

Parties shall undertake such measures to the maximum extent of their available resources and, where needed,

within the framework of international esperDW LR Q ~
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with their obligaions, and that the adoption of legislative measures may not be sufffient.

,Q DOQRWKHU FRPPHQW LW QRWHG WKDW 3IDLOXUH WR UHPR
lack of available resources is not an objective and reasonable justification welgssféort

KDV EHHQ PDGH WR XVH DOO UHVRXUFHYVY WKDW DUH DW WK
DGGUHVY DQG HOLPLQDWH WKH GLVFULPLQDWLRQ DV D PD
are legal requirements imposed on states to take aotiorptement the languagelated

rights contained in international agreements to which they voluntarily ascribed.

Most of the instruments considered in this chapter contain articles authorizing the making of
reparations by states that have not compligti thieir obligations®! The lack of such a

clause in other instruments, such as CRC and ICESCR, does not prevent the granting of a
remedy. As already noted in Chapter 2, it is a general principle of international law that a
VWDWH LV UHT X Latich&whEv R fadidldemighid Siipubh an act or omission
DWWULEXWDEOH WR LW ZLWK D QYRE QdtetbyMheRATHKR:GHU LQW
3DQ\ YLRODWLRQ RI DQ LOQWHUQDWLRQDO REOLJDWLRQ WKCL
provide appropt DWH UHSDUDWLRQV « ZKHQ DQ XQODZIXO DFW LV
LPPHGLDWHO\ HQWDLOV WKH ODWWHUYVY LQWHUQDWLRQDO
rule, with the attendant duty of reparation and of making the consequences of thenviolat

F HD¥PH

Various articles of UNDRIP also explicitstrengtherstate responsibility to provide redress,
which may increase the cogency of a case for LRJ brought before a judicial forum or

international orgaf® The current version of thraft American Declaration on the Rights

100 7KLV ZDV PDGH FOHDU LQ &(6&5 6HH DOVR WKH GLVFXVVLRQ UH.
Donders (2008, 23239).

101ICCPR art. 2(3)(a); CERD art. 6; ACHR Art.11(3); UDHR Arts. 8 and 12; ILO 169 Arts 15(2), 16(4) and

16(5). As observedbove, UNESCO conventions are an exception.

102 Shelton 2005; International Law Commission 2001.

103yakye Axa Indigenous Community of the Etestgua people v. Paragu@2002), paras. 17280. Aguilar

Cavallo (2011, 77) points out that IACtHR jurisprudenoeeparations was fundamental for the development

of what was subsequently approved by the in Resolution 60/147 of 2005BHdgitePrinciples and Guidelines

on the Right to a Remedy and Reparation for Victims of Violations of International Human Rigjhts a

Humanitarian Law

14 8QGHU 81'5,3 VWDWHY DUH UHTXLUHG WR SURYLGH UHGUHVV IRU ODQ
UHPHGLHV IRU DOO LQIULQJHPHQWY RI WKHLU FROOHFWLYH DQG LQGLY
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of Indigenous Peoplés also clear on the importance of providing mechanisms for redress,

and incorporates a broad understanding of reparable R&rms.

The Human Rights Committee and other UN treaty bodies have emphasised that individuals
whose rights under a given instrument have been violated have the right to effective domestic
remedies (OHCHR 2008, 6). In Colombia, the main channel for seeking seictedy is

through lodgement of a writ call¢dtela % an innovation of the 1991 Constitution that

permits the claimant to seek enforcement of constitutional rights. It was just &uelaa

action that led to the 1994 Constitutional Court judgment dagléne unconstitutionality of

D GHSDUWPHQWDO JRYHUQRUYV DWWHPSW WR SURKLELW X
a candidate for election.

When avenues for securing domestic remedies have been exhausted,rasopaavenue

may be able todar the complaint. For example, a person alleging a breach of ICCPR rights
may seek to bring her claim before the UN Human Rights Committee, mentioned above as a
body that has already heard cases on language rights. There is now also an individual
complairts mechanism for hearing alleged violations of the ICESCR, although it is not yet

available to Colombian¥”’

For indigenous Colombians, the IACrtHR would be the most appropriateat@nal forum

for a claim for a violation of a state obligation in raatto native languages, given that that

SSURYLEBENWMWEURXJIK HITHFWLYH PHFKDQLVPV ZKLFK PD\ LQFOXGH UHV'
intellectual, religious and spiritual property taken without their free, prior and informed consent or in violation

Rl WKHLU ODZV WU D &lihaugiRthis/seergsGo reie MonyRdPteingible property, one cannot rule

RXW WKH SRVVLELOLW\ RI DQ 3HYROYLQJ  LQWHUSUHWDWLRQ WKDW EU
105 Art. XXXIII of the Draft emphasizes the importance of "effective and appropriate remedies ... for the redress

of any violation of their collective and individual rights." It is one of the articles already approved in the drawn

out series of negotiationsdhe document.

106 The immense importance of theelafor the enforcement of human rights in contemporary Colombia, and

an expanded comprehension of their scope, will be discussed further in Chapter 5.

107 Colombia has not yet signed the 2008 Optional Rwaltto the International Covenant on Economic, Social

and Cultural Rights, which established the mechanism in question. However, five of the ten ratifications to date

have come from Latin American states (Spain and Portugal are two of the others) aldefivegional states

are signatories, which suggests that adhesion by Colombia in the near future is not unlikely.
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court has shown itself willing to hear cases on economic, social and culturalgid,
noting the other factors set out above regarding its expansive interpretation of indigenous
rights1% As will be seen belowthe IACrtHR is also promising for LRJ given its

demonstrated willingness to recognise indigenous languages in its orders.

Thus, it would be theoretically possible to seek reparations for violations of langgiaigel

rights that have occurred in therjpel since the responsible state became bound by the
particular instrument: for example, for failures to provide early education in mother tongues
or use indigenous languages in state media. Importantly, if such an LRJ case were successful
the state couldlso be ordered to prevent fresh occurrences of the wrongful situeg@it

could be required to take action where previously it had failed to act (such as providing
interpreting services or bilingual education, giving access to state media, or takisgos
promote an endangered languag#)ereby achieving a result that would benefit other
communities or individuals, and with positive consequences going forward. Note that it must
be possible to attribute the violation to the state; apart from pstste organs and their

officials and employees, responsibility may also be attributable where education functions

were officially contracted to churché&¥.

Further, orders of languageiented reparation would be appropriate for acts or omissions

that ae not of themselves languagdated, but that have negative consequences for language

DQG ODQJXDJH ULJKWYV ORVW SHUWLQHQWO\ LI FDXVLQJ R
displacement leads to social and cultural dislocation that weakens ancestrafjange by

the younger generation, reparations could address that aspect of damage in some form.

Likewise, LRJ would be suitable reparation when the damage to language results from such

violations as: failure to seek free, prior and informed consent ével@abment project that

108 This is in spite of some scholarly views that the ACHR does not grant the IACrtHR jurisdiction to hear such
cases, with the exception dfdse relating to rights to education and to union membership-Ehiboga

2013, 163).

109NB: Individuals cannot bring a case directly to the court, but instead lodge their complaint with the IACHR
(i.e. the Commission). If the state concerned does fiotvfdhe recommendations of the IACHR, then the latter

is able to refer it to the Court, which is what has occurred in cases taken against Colombia, such as the
Massacre of Mapiriparase. The court is additionally empowered to give advisory opinionshwhn also be
requested by the IACHR.

110 As was the case in many indigenous communities in Colombia, where these functions were allocated to the

Catholic Church in what was known @gducacion contradécontracted education).
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disrupts a community; insufficient public health or housing services, leading to the death of a
ODQJXDJHYV PRVW IOXHQW HOGHUO\ VSHDNHUV RU IDLOXU
who are involved with language revitaliat or education projects. It is precisely these kinds

of violations that have been occurring in Colombia in recent decades, with an inconsistent
attention to social and economic rights accompanying the impacts of the armed conflict, as

Part B of this thas demonstrates. The form of any LRJ order could be sought in accordance

with the principle of appropriateness that is recognized by the accepted international

standards.

Languageoriented reparations orders in recent judicial decisions

As it happens here are inteAmerican and Colombian precedents in which courts have
ordered reparations with a linguistic component in cases where the violations were of

international norms that were not in themselves languelgéed.

This has been most marked in tA€rtHR, which has already been noted for its

progressiveness regarding indigenous righte chief examples are orders that recognize the
importance of indigenous languages for informing affected communities of their rights, for
example by orderingke DUWV Rl WKH FRXUWTV VHQWHQFH WR EH EL
FRPPXQLW\TV QDWLYH OD Qrakyb Axd IndigenduskCDBraudity bf Gel Q
EnxetLengua people v. Paragugg002) andSaramaka People v. Surinarif2907)! Given

that many in the target audience would also speak the official language, or at least be able to

have community members interpret the sentence to them, these orders can be seen to have a
symbolic aspect as well, constituting a rare instance of #te stilising an indigenous

language in the exercise of a public functtétand thereby complying with its obligations

under international instruments. In the former case the court also ordered the state to supply

111n this instance the order had a trilingual dimension: the broadcasts were to be in Spanish, in the
FRPPXQLW\TY ODQJXDJH RI ([QHW DQG DOVR LQ WKH LQGLJHQRXV ODQ.
and has official status.

1121n Chapter 4 | showhat such state utilisation of an indigenous language is an appropriate form of LRJ,

whether couHRUGHUHG RU D-HBOWWYRI BUSMROXQWDU\ /5- SURJUDP
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SVXITLFLHQW ELOLQJXDODPDWHGKPODWRRMBSE WRKSH VWXGHQW

of measures for improving services in the impoverished commtiity.

The 2004 decision of the IACrtHIRR thePlan de Sanchezase, regarding a 1982 massacre of

Achi Maya villagers in Guatemala, wentther. It included orders that:

x an official ceremony acknowledging the state’s responsibility be conducted in the native
Achi language as well as Spanish;

X WKH $&+5 DQG WKH &RXUWfV WZR MXGJPHQWV EH WUDQV

X key parts of the judgments be published in both languages;

X the state promote study and awareness of Achi language and culture in the communities
affected,;

X the state provide those communities with qualified, bilingual teachers.

Those orders would appeardgo beyond communicative necessity, serving as symbolic

actions for reconciliation. Yet they are also ways of putting into effect a number of rights

relating to use of language and to strengthen the use of an indigenous language by bringing it

into judicial, administrative and media domains where those tongues are normally not found.

As such, those orders can be seen as appropriate actions of reparation for linguistic damage

caused by state violations of human rights obligations.

The approach of thiACrtHR was recently echoed in a decision of the Constitutional Court

of Colombia. In its decision in CaseIR9 of 2011, the court ordered part publication of the
sentence (which found a breach of the right to prior consultation in relation to three
developmat projects) in Embera, the language of the communities affected. It is clear that
the order was meant to have symbolic importance, but once again, it has a broader effect of
elevating the status of an indigenous language and enfdhanmguistic righs of its

speakerstin a sense, it is itself a form of LRJ. Subsequently, a judgment of the same court
(Auto 173 of 2012) that ordered the state to take measures to protect victimised communities
of Nukak Makuand Jiw people also mandated translatiothefdecision into the two native

languages concerned. Thus, we may be witnessing the birth of an incipient state practice of

113 As noted by Pasqualacci (2006: 319), in cases involving breaches of indigenous ri¢yitesr-#hmerican
&RXUW JHQHUDOO\ JRHV EH\RQG B3RIILFLDO UHFRJQLWLRQ DQG ILQDQFL

state to improve its social investments in the affected communities.
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utilising aboriginal languages for communications between the state judicial system and

native peoples.

Possibilities forsuccessfully claiming reparations

The preceding analysis raised the possibility that, at some point in the near future, indigenous
claimants (be they individuals or a whole community) might succeed in a claim for
reparations, whether in a national coursome international forum, for linguistic damage
UHVXOWLQJ IURP WKHLU UHVSHFWLYH VWDWHYV YLRODWLR
These could be obligations to implement language rights or protect languages, or human
rights obligations thadre not in themselves related to language but whose breach has
nonetheless caused some linguistic damage. Both categories of violation are more likely to be
identified if the actions complained of occurred in the twdingg century rather than the

twentieth, given the recent strengthening of international norms regarding indigenous rights.
As demonstrated by UNDRIP, ti¥aft American Declaration on the Rights of Indigenous
Peoplesand the proposal for a new UNESCO instrument on endangered languages,
international norms are being reinforced in regard to state obligations to protect indigenous
languages, increasing the possibility that a community or organization may be successful in a

future case for LRJ.

Needless to say, wherever the court is locatddblshing a case for reparations would be
challenging for something as complex and intangible as language. For example, there would
be major evidentiary difficulties in identifying a particular damage, establishing which

actions or omissions were causatfactors, and attributing responsibility to a state for those
actions or omissionsHowever, as will be seen in Part B, the circumstances of the

Colombian conflict and the political and judicial assessments of it boost both the factual and
legal argumerstfor LRJ. Killings, displacements and other violences can be show to

impacted negatively on indigenous society, culture and language, and there is ample legal
precedent for holding the Colombian state responsible for providing reparations for victims of
tKkH FRQIOLFW 7KH &RORPELDQ &RQVWLWXWLRQDO &RXUWT
indigenous rights and willingness to charge the state with taking specific actions cast it as a
judicial forum that may be receptive to a claim for LRJ. If such ancfails at the national

level, thelACHR andIACrtHR represent a further opportunity, given recent trends in-inter
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American jurisprudence. A positive decision in an LRJ case in the IACHR or IACrtHR

would then be echoed in domestic judicial systems acratas America.

7TKXV LI D VWDWHYfV IDLOXUH WR VXSSRUW LQGLJHQRXV OD
resulted in identifiable linguistic damage, it may find itself ordered to implement the sorts of
measures that have been advocated in recentebgdJN treaty bodies, language

endangerment experts, educators in native communities, indigenous rights activists and

minority rights campaigners. It is these measures that are recommended by the model of LRJ

developed in the chapter that follows.
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CHAPTER 4
APPLYING LINGUISTIC REPARATIVE JUSTICE:

ITS PRACTICAL CONTENT

This chaptepresentshe final component of the tripartite conceptualisation of reparative

justice for indigenousommunities fotanguage loss. Chapters 2 aneXaminedhe viability

of identifying, respectively, a morduty and degal oblgation for states to take act®n

aimed at the restitution of indigenous languagdsQ RWKHU ZRUGV H[SODLQLQJ \
respect to the provision of LRJh& current chapteH[SORUHV WKW RHAK@BWRZ D QG
providingLRJ; that is, determining the practical content of laRdl themechanisms for

delivering it to indigenous communitieBhis combination of normative principles regarding

state obligations and possible models for state action constitutes the framework that will be

taken up in Chapter 7 to evaluate the Colombian pslicie

My postulation of theractical content of LR@xplores théinds of actions that are likely to

have a restitutionary effect on indigenous languages, and what role state instrumentalities

could have with respect to the dewmgiand carrying out suclttzons. Isuggest thaa

restitutionary effectvould be associated with actions designed to promote, protect or support

the languages, language practices or linguistic rights of indigenous peoples or other minority
groups; for convenience, | will refertd XFK DFWLRQV XVLQJ WRB QVXFRUIWKDQ

My analysis first considers the contexts in which-lariguage actions have been proposed or
undertaken, being contexts that range from groups of individuals within an indigenous
community to the leveof national governments. As with the remainder of the chapter, |
include reference to other sources that provide guidance on an appropriate state role in
language maintenance and revitalisation. Those sources consist in part of scholarship from
the dscipline of applied linguisticsegarding language endangerment, language

revitalisation, language policy and bilingual education, including relevant critical
perspectives from indigenous scholars. The other sources are international norms, including

some ofthe international instruments of human rights law just discussed in Chapter 3.

The chaptethenexamines the possible actions that could be taken in various domains of
language use, being fields in which state institutions could deploy a range of sneéthod
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whether through legal obligation, economic incentive, persuasion or leading by example. It

then considers the law and policy framework that is most appropriate to anchor LRJ
undertakings7KH FKDSWHU FRQFOXGHV ZLWK D GtisitAXVVLRQ RQ
making about language policies and methods to achieve LRJ.

MICRO LEVEL MODELS FOR PRO -LANGUAGE ACTIONS 114

All over the worldwithin communities in which indigensuand endangered languages #re

or were xspoken many efforts have been matemaintainor revitalie the use of those

tongues. This has occurred with respect to languages at many points on the UNESCO vitality
scale, from safe to extinét> There has also been great diversity in the social, poldiul
economic circumstances of the communities involved: ranging from the Celtic fringes of
Western Europe; to the Arctic North of Russia and Scandinavia; to Hawaii and New Zealand;

and to indigenous communities throughout the Americas and Australia.

Someof theseefforts have been undertaken entirely by community members, others have

involved the participation of linguists and other expert outsiders; at times support has been
provided by various public entities and sometimes private institutions. In soiatithe

national and provincial policies that are briefly considered in thesugection, the work

being done with indigenous languages has generally arisen from initiatives from within the
communities (Hinton 2001; Ash et al. 2001; Newman 2003; Wa0i2) andmay be quite
independent of thprovisions of FRQVWLWXWLRQV ODZ DQG SROLFLHV $cC
language support and revitalisation activities has been carried out within schools, the review

of such activitiebelowshows that therare also numerous precedents from other areas of

community life. As the middle section of this chapter shows, there are many ways in which

14 The analysis reflects the previously mentioned characterisiat language policy scholarship of language

related measures on a scale betweerdtnpn and bottormup. Topdown actions are devised and executed by

the highest organs of the state, whereas bet®o® LQLWLDWLYHV UHVXOW | WDR/A BIRIRWWYV WK H
latter generally referring to members of the relevant language community.

1151n Europe this is the case with Manx and Cornish, which only exist as revived languages, and now Livonian,

whose last native speaker died in June 2013 (Chartel).28@@&ever, an upsurge of interest in Livonian

identity and culture since the 1980s means several hundred people would reject a claim that Livonian is extinct

(Blokland & Hasselblatt 2003, 133), a perspective paralleled by Manx and Cornish revivalists.

67



state institutions can assist communities with their work to maintain and revitalise their

languages.

MACRO LEVEL LANGUAGE POLICY AS MODEL FOR PRO-LANGUAGE
ACTIONS

Advocates of minimalist roles for the state might argue that all it need do for indigenous or
minority languages is refrain from interfering with the linguistic choices of citizens, or at

most make a congitional or legislative statement that confirms such linguistic freedom.
However, a survey of language policy practice reveals many examples of states that have
taken a much more interventionist role in making laws and taking policy actions in favour of
languages seen to need special state supp&ten stronger examples come from the
subnational level: from governments of provinces or regions that have implemented language
policies to benefit a regional language, often in tandem mwittority political mobilisations.

While many of these measures would not be applicable to smaller communities, indigenous
peoples with large populatiomasddiscrete ethnoterritorial administrative units may be in a

position to adopt some of these approaches.

National language policy: examples from state practice

Irelandexemplifies a rare tedown, statewide effort to restore the prominence of a
traditional nationalanguagedhat had been debilitated by historical circumstariocesg

before independence in 1922, Irish had ceased to be the language of the majority of the
population a slow decline over several centuries of Britishfdleirned into a draatic
collapse in thenineteenttcentury (Edwards 200¥Hindley 199). Efforts by governments of

118 Every country in the world has some form of language policy, even if not identified as such. Thus, even if no

law mandates the use of the language that happens to be taught in schools and used in all state institutions, we

can say that such practice canges a de facto language policy (Shohamy 2006). Of those states that make

language policy explicit, only a relatively small number concern us here, being those that purport to strengthen

the position of a subordinated or minoritised language.

117NB this was English rule prior to 1707. Of relevance for comparison with indigenous peoples in Australasia

DQG WKH $PHULFDV ,UHODQGTVY ORQJ FRORQLDO H[SHULHQFH ZDV PDU
transfer of lands to British settlers, which weaetbrs behind the language shift (Edwards 2010). Irish activists

frequently refer to the indigenous character of the language and to the imposition of English as a legacy of

British colonialism (Mac lonnrachtaigh 2013).
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the independent staté® generally concentrated on the school systithnot succeed in

restoringlrish to its historic dominance, and the decline has continaghe present day?®

However, while demonstrating the importance of both design and implementation of pro
ODQJXDJH PHDVXUHV LI WKH\ DUH WR \LHOG VXEVWDQWLDO

1990s shows how lessons can be learned from pastiepss

Thesuccessful revival of Hebrew in Isragla poster child for language revitalisation
Having survived as a liturgical languagedidentity marker for over two millennia while
Jewish communities used othanguagefor their daily lives, a modernised version of
Hebrew?°was developed by Zionist activists in Palestinthe latenineteenttcentury. Their
children became the first generation raised with Hebrew as mother tongue, followed by the
children of subsequent waves of immigrants and refugees (among whom thevdthges
mother tongues were extremely diveequired Hebrew as a sexblanguage)As first
language of the social movements and {sa#e and protgtate structures that culminated in
the establishment of Israel in 194i8cameto occupy every role in Israeli society. The
particular dynamics of the restoration of Hebaw unlikely to have a parallel in the
contemporary circumstances of any indigenous or endangered language, given the
improbability of independence for any of the peoples concéfétbwever, it shows that
strongsupport for use of Eanguageevenone that is notthe first language of most
inhabitantsfor state functions, media, education systems and cultural activities, when

combined with commitment by society as a whole, can yield powerful ré$ults.

18|rish was declared the state laage upon independence. It is telling that no other European language classed
as endangered has that status, which demonstrates how lack of success in the historic competition to forge
nationstates contributed to linguistic decline.

119The reasons for thiack of success have been exhaustively studied, as summarised in Edwards (2010).

120 Modern Hebrew differs in many ways from its ancient form, in grammatical as well as lexical aspects
(Zuckermann (2006) regards it as a hybrid language that merits the Bev@® R1 3, VUDHOL"~ TXLWH DSD
developments permitting it to expand into new sociolinguistic domains. This is further support for a
conceptualisation of LRJ in which restitution is not seen to require imitation of the language practices prevailing
before the externally imposed language shift occurred.

121 The example of the Hebrew revival could be pertinent if an independent state were to eventuate for stateless
groups such as the Assyrians, Kurds or Mon, whose members may have adopted the landuagtses that

govern their homelands, or where they live in diaspora, for literate purposes or even as mother tongues.
122Thus the example of Hebrew has been cited (Zuckermann & Walsh 2011) in relation to indigenous language

revitalisation in Australia.
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1HZ =HDODQG D ODZ P D G H-offidiaHan@d-esRltlished B l@ngXagel H F R
commissiont?3 with subsequentH [SDQVLRQ LQ 0—RUL EURDGFDVWLQJ DQ
educatiorprogrammes (May 2012; MayandHill 2008; StephenandMonk 2012). Passports

are among the range of official documemtssv ELOLQJXDO LQ 0—RUL DQG (QJOL
signsidentifying public buildings such as government ministries, schools, hospitals and

police stations. Some of the funding has gone to stup® D Q J X D J tth&pathiMran of

pre-school age receive immersion education from elders who are fluent in the traditional

languaget®*

Other pertinent models are bilingual approaches adopted at a national level with the objective
of ensuring membeisf a linguistic minority receive comparable treatment to the majority.
Constitutional and legislative arrangements provide for federal governmental functions to be
bilingual in French and English in all parts of Canada, while Finland protects the status of
Swedish.

At the level of national language policy, many African and Asian countries that gained
independence from the mtd/entieth century onwardgtemptedo raise the status and use

of local languagethat had beesubordinated to the language of themer colonial power
enhancing their role igovernment, education, business and other important areas of social
life. In most cases these endeavours favoured the most widely spoken local |amgurege
functioning as a lingua frang& and not a minority languages suchand so should not be
miscast as attempts to save endangered languages or ensure linguistic equalitriby iall.
some cases, such as policies of vernacularisation to bring African languages into the

education systa and other higher domains (Kamwangamalu 2013, Svrgefforts made

123The passage of this law followed a ruling by the Waitangi Tribunal, the body charged with hearing claims
under the 1840 Waitangi Treaty (between British settlers and sections of the Maori leadership), on a claim
UHJDUGLQJ WKH 7UHDWné&ive largddge FDWLRQV IRU WKH

124 The first language nest (kohanga repwas established in 1982 and subsequently sustained the growth of
SULPDU\ DQG VHFRQGDU\ HG X F D1ayL&RHDI 20Q8B). Thie Bovtept wWag sKon laqoptedl-byR U L
Hawaiian language awists, and more recently spread to mainland USA, Mexico and Australia.

125Such as Sinhalese in Sri Lanka, Malay in Malaysia, and Swabhili in Tanzania. Similarly, Arabic in Algeria

and Morocco, and Malagasy in Madagascar, were targets of moves to regaih fgppoufrench.
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to expand the use of all local languag@ddowever, theselective application ahese
language measures does not exclude them from coataieas possible meansitoplement

LRJ, paticularly giventheir character as decolonising endeavétirs.

Language policy at the sukstate level

More frequently, examples tdnguage policyelevant to LRJ around in multiethnic states
wherethe majority and itslanguage héhistoricaldominarcethroughout the national
territory, but a minority ethnicity has numerical preponderance within-stsix
administrative unit, such as a province. Whenernmentafunctions are sufficiently
devolved to that province, often following processes of democratisation, membegs of
minority are able to exercise a degree of political power within the provincial boundaries.
That power can manifest policies seeking tosserf at a provincial levekhe position of the
PLQRULW\YY ODQJXDJH SUHYLRXVO\ VXERUGLQDWHG WR W
ethnicity 1?8 This has occurred in ti@anadian province dpuebec (Bourhis 2001; Calt/
1998; Hagege 2009; May 2012) aheé province of Frieslanth the NetherlandéGorter

2001). A not dissimilar process hgathered pace throughe last two decades in the

autonomous Kurdish region within Irag.

126 For practical reasons a middle ground may have been taken, such asimippshdence Guinea, where

eight of the more than twenty local languages were initially selected as national languages for educational

purposes (see Calvet 199891234, who notes the many problems in implementation of this plan).

27 Further, in all those cases the colonial language retained significant roles, depending on circumstances within

the countries. This better approximates the reality regarding indigéarausages in the Americas and

Australasia, where English, Spanish, French and Portuguese cannot realistically be excluded from most

indigenous communities, let alone from the broader societies.

128Two European examples of strong protection of minority sigmiolve languages that are official in
QHLJKERXULQJ VWDWHYV DQG ZLWK QR ULVN RI HQGDQJHUPHQW ,WDO\T
ORFDOO\ GRPLQDQW .DSODQ %DOGDXI DQG )LQODQGYV cODQG ,V
Swedsh have been guaranteed by autonomy arrangements since the 1920s (Winsa 2005). At the other extreme,
those cases in which language rights have been most contentioy®(bapganost violated) in contemporary

Europe tsuch as Magyar in SlovakiAlbanian in Yugoslavia and then Serbia, Russian in Latvia and Estonia,
Macedonian in Greece, Slovenian in Austtiaave also involved languages that are offi@ald securgn a
QHLJKERXULQJ VWDWH ZKLFK LV LWVH @d is/addivehtywasearvofirrddmiam. DQ\ 3UHS U
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6SDLQYV 3DXWRQR P R XHtapR&(BtruRell 2001 Mdy RO12) attd Basque
Country (Azurmendi et al. 2001) stand out for consisaent successful efforts since the
1970$?°to raise the status of the regional language, increase its use by the regional
population and reduce the perceived hegemony of the languagestdtthenajority

(Fishman 2006; Edwards 2010he efforts of governments in those polities have included
attempts to spread use of the local vernacular among sectors of the regional population that

do not speak it, with ensuing controversy.

Only in recentecades have governments and legal systems made solid efforts to support the
more vulnerable tongueshose moves have been quite significant in some cases, managing
to stabilise linguistic vitality even if insufficient to reverse historic trends of laggshift

that, in most instancesgsulted in the state langudgeing themothertongue for a majority

of the ethnic groupThis is the case with Welsh, which benefitted fromlprguage

measuregven before the 1998 devolution of many political poven/ales from the United
Kingdom parliament (May 2012), and is subject to many of the measures listed below. Welsh
LV IRUWXQDWH LQ KDYLQJ D 3S Havétoofitidllstatis @hilevbéingD O H V
the heritage language and an ethnic idemtiarker for the entire Welsh population.

However, in the north of Britain, Scots Gaelic is the heritage language of only the highlands
and western isles, not the Scottish population as a whole (Edwards 2041218) 330 its

more precarious position ismmparable to the language of an indigenous gtackingits

own defined ethnoterritonBimilarly, Romansch in Switzerlandlthough recognised at a

national level and strongly supported by the canton of Graubunden in which it is spoken, is
used by only a minority of the cantonal population, and its area of use has been receding as
German has expanded (Berdichevsky 2004).

However, the social, cultural and economic circumstances of the minority language regions in
Europe go against a ready transfer of their language policy approaches to most indigenous
language contexts. For example, although the minorities concerned rable lbe point to

certain historic injustices committed against thiéfin the modern period their

129That is, subsequent to the death in 1975 of Spanish dictator Francisco Franco, whose regime had greatly
restricted the use of minority languages, particularly Basque and Catalan, which were associated with pro
independence movements.

130 For example, prohibitions in ¥&entury Spain and again under the Franco dictatorship on the use of Catalan

(Mar-Molinero 2000), or the failures by federal and provincial governments to honour the rights of French
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socioeconomic conditions have not differed greatly from those of the majority popdtation,

nor were they subject to generalised dispossession of landg] forclkeange religions and

cultures, and marginalised in both discourse and practice. A further contrast with indigenous
contexts is that the European minority languages were written languages in literate societies.
Additionally, the task of devising andexuting a language policy was simplified in the

regions in question because each had only one historically subordinated language, and it was
the actual, or at least the ancestral, language of the majority of the local population, neither of
which holds formost indigenous languages. Nonetheless, despite these important differences,
many of the measures adopted for these majority languages do merit consideration as
potential means for providing LRJ to indigenous peoples. Indeed, as Chapter 6 will show, the
BDVTXH &R X QMiHisiry uf lahdubige Policy has donated its expertise to the
&RORPELDQ JRYHUQPHQWT TV ZRUN ZLWK PLQRULW\ ODQJXDJ

GUIDANCE FROM LEGAL INSTRUMENTS REGARDING PRO-LANGUAGE
ACTIONS

The previous chapter discussed the obligations relaifgnguage that are imposed by
international law instruments, as well as by irdenerican human rights instruments. There

is one further supranational agreement that is helpful when considering the potential role of
states to support languages: the EaaspCharter for Regional or Minority Languages

(ECRML). The ECRML details a range of actions that can be taken for specific areas, such as
media, education, judicial authorities, cultural and social life, and so forth. For each area
there is effectively aanking of possible actions from more onerous to least exacting, and the

state is able to select the option that suits its preferences or reséa@espliance is then

speakers in Canadhuring the 1% and much of the 20centuries (Hagége 2009). More broadly, the imposition

of an unwanted external regime has itself been cast as a key historic injustice.

B1n fact, both the Basque Country and Catalonia have levels of GDP per capii@daios to the Spanish

average (MaMolinero 2000).

¥2)RU H[DPSOH WKH FDVFDGLQJ UDQJH RI RSWLRQV LV GHPRQVWUDWHC
make available technical and vocational education in the relevant regional or minorityglesigua(ii) to make
available a substantial part of technical and vocational education in the relevant regional or minority languages;
or (iii) to provide, within technical and vocational education, for the teaching of the relevant regional or

minority languages as an integral part of the curriculum; or (iv) to apply one of the measures provided for under
i to iii above at least to those pupils who, or where appropriate whose families, so wish in a number considered
VXIILFLHQW«”
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PRQLWRUHG E\ WKH &RXQFLO RI (XURSHTV 6HFUIK&DULDW I|
to choose the level of responsibility adopted may permit some to evade a strong commitment,

the flexibility of this approach would seem suited to a country with numerous indigenous
languages in greatly divergent circumstances. For example, a langitiageany

monolingual speakers could be given the highest level of attention for provision of translators

and interpreters; one that is moribund or dormant could be addressed chiefly through the
education system. It could even be envisaged as the moael fiastrument that applies to

all Latin American countries, or even to all of the countries with indigenous populations.

STATE ACTIONS IN FAVOUR OF INDIGENOUS LANGUAGE: FIELDS OF
ACTION FOR LINGUISTIC REPARATIVE JUSTICE

Each of the followingubsections concerns a field of economic, social or cultural life in
which various types of prtanguage efforts have been undertaken, attempted or proposed.
Those efforts are located at various points on the scale frenoiep to bottoraup.

However, evenvhen an action appears to be completelydown tsuchas constitutional
amendments or international negotiations by a national governsitsrglanning and

execution can involve consultation with and participation of indigenous communities, thus
aligning it with the principles grounding LRJ. At the other end of the spectrum, in almost all
situations there is scope for some form of state support that helps to facilitate or sustain what
is otherwise a totally grassroots effort by the members of an irmiggreople or community
+and it is possible for this to be done without displacing the authority and agency of the
community concerned. With respect to both-ttmovn and bottorup efforts, provisions of
relevant international law instruments that reqsoee form of state contribution are noted

in the main text or in footnotes.

For brevity,luse WKH LQLWLDOV 37/ WR UHIHU WR WKH WDUJHW O|
subordinated, minoritised or endangered language which the particular measeredisdrio

support.

Primary and secondary shooling

Development of a more serious effort to teach and use indigenous languages within schools

will entail creating more incentive for indigenous persons to retain, expand or gain TL
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knowledge, which itselvill boost ethnolinguistic vitality. From the perspective of redressing

historic injustices, it is fitting that the school system should be used to maintain or restore
QDWLYH ODQJXDJH XVH JLYHQ WKDW VA\VWHP{\ZetJiROH LQ ZI
which, as noted, often extended to prohibitions on students speaking their tootjusrs
(Glenn2011;Olthuis et al 2013. TL schooling also serves broader goals of reconciliation

and indigenous advancement beyond LRJ, such as the creat@actuhg jobs for

indigenous youth, and an incentive to study in order to fill them. Use of the TL in schools is

likely to facilitate the incorporation of beliefs, knowledges and practices into curriculum,
pedagogical approaches and institutional philogpph sought by indigenous activists and

educators.

Throughout Australasia and the Americas, despite a greater level of community input in some
locations, indigenous schools are still generally part of state education systems; Hrahyrch
they are stllpredominantly subject to state curricula, supervision and funding. Thus, of all

the fields of LRJ action covered in this section, primary and secondary education is one that
already engages a very high level of state responsiliitythe question isdw to exercise

that responsibility in a way that reverses the historic marginalisation of indigenous languages.
It is also a field that implies a high level of action to comply with international human rights

instrumentg33

A key demand of indigenous agsm all over the world has been the use and teaching of

their languages in the schools attended by their children. Official acceptance of this demand
RFFXUUHG IURP WKH ODWH V RQZDUGV LQ PRVW RI /DWL
LQWHUFXOW X4) & Rast G paperheRxpécted form of primary schooling in

indigenous communities, and appears to accord with commitments under international
instruments. However, there are numerous accounts of this model not being delivered at all
schools, beingnadequately implemented, or not having a sufficient linguistic component

(Castillo Guzmar2008;Enciso Patifi®004; Garcia 2004;06pez and Sichra 200Bjontes
Rodrigue22009. Moreover students rarely have the opportunity to continue TL education at

secomlary level. Such deficiencies contrast with the situation over the last few decades of the

1333ee Chapter 3 regarding the extent of these commitments, notably ILO Convention 169 arts. 26 and 28, CRC
Art 30, CADE and UNDRIP art. 14.
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best supported European minority languages, wherenlyor fully bilingual schooling has

become available in both public and private school systems.

In the Anglphone settler states, there have been many commnnrgn efforts at the micro

level, but at the national level only New Zealand stands out for havinefsitated but

communityrun schools (XUD .DXSDSDWKBRWUKVH 0—RUL DV WKH ODQJX
along with an emphasis on traditional knowledge and culture. However, even those schools
RQO\ FDWHU WR D PLQRULW\ RI 0O—RUL VWXGHQWYV

Support for the TL in indigenous community schools can be expected to entail state

commitments such as the following:

X Where children beginning school have TL as their mother tongue, ensure (as a minimum)
that TL is medium of instruction for the earliest years of educatitand introduce them
to literacy in TL. Even after the majority language is mastered, retain rledsim of
instructionfor some subjects throughout primary schooling, and as much as possible in
VHFRQGDU\ VFKRROLQJ LQ RUGHW aldvdgside kheiogengtdlQ 1V 7/ DE
social and intellectual development.

x Fund and collaborate in community work to prodacufficiently wide range of
textbooks, games, audiovisual aids and other school materials in TL for as many areas of
learning as possible, drior as many years of schooling as possiBfeecial attention
should be paid to new technologies and media channels.

X Supply materials in TL at low or no cost to students and teachers.

X Where children do not know the TL (majority language is their motmgyue) teach
them the TL as a second language thraagymany grades as possible, with use of
immersion methods where possikded with aim of fluency and eventually using TL as
medium of instruction

X In the case of urbanised or displaced indigenousmmlattending mixed schools, where
possible create classes that maintain existing TL knowledge in case of TL speakers, or
teach it to those who do not.

X Invest in proper training of community members with TL fluency to be school teachers,

including provison of skillsfor utilising TL as medium of instruction or to teach TL as a

134 This would accord with the international standards laid down by UNESCO (1953) and supported by
education scholarghi(see for example Garcia; Cummins).
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second language if the children do not have it as mathgue (Hornberger & King
1996;de Mejia 201913

X Where TL fluency is lacking among potential school teachers, preuitieienttraining
in the TLfor them to be able to teach it as subject or medium of instruction.

x Give individuals with TL competence (such as older community members) a role
assistingeachers in the classroom, and provide adequate resourcing to pay them and
providesufficient training.

X The issue of teacher training is complicatdtereindigenous communitieface
educational disadvantage. In such circumstances, a prerequisite to eshalation
programs is the provision @inding or special programs to ensure quality schoamg
mentoringis given to indigenous students who could become teactets planning
many years ahead of the moment a teacher is employed.

x Ensure that thera@ connections between school aethmunity +to encourage broader
revitalisationintergenerational transmissiacreate a sense of community ownership, and
have theschoolas the cornerstone ofe@arning communityMac Uidhilin 2013). If
linguistic research or documentation is not occurring for an endangered TL, those
connections may facilitate recording of the remaining fluent speakers in order to create a
OHJDF\ IRU WKDW FRPPXQLW\YV IXWXUH JHQHUDWLRQV

x Include classes on TL drrelated cultural elements in education of majority memtyérs.
This will serve broader goals of reconciliation and reduction of prejudices, and elevating
the value of the TL in majoritgociety is likely to improve sociolinguistic attitudes
among indigenas community. Further, establishing TL lessons in-moiigenous

schools will create employment for TL natispeakers.

It would also be necessary to ensure thapfidgrams in indigenous community schodds
not suffer from the imposition of ormzefits-all policies by state educational authorities that

do not account for the particular circumstances of those schools and programs. Such negative

1357KH HGXFDWLRQ V\VWHP FRXOG RIIHU LQFHQWLYHV WR GHYHORS 7/ W
7HDFKHU $OORZDQFH SDLG WR WHDFKHUV ZKR WHDFK LQ 0—RUL IRU RY
2010)

136 This would meet the recommendation in CESCR General Comment 21 to include such programs in the
school curricula for all students, not just minorities and indigenous peoples, as well as address the asymmetric
bilingualism identified by authors such as Paménez (2012).
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impacts have been observed in the United States following the implementatiomNof the
Child Left Behind Acbf 2001and in Australia after the introduction of national standardised
literacy and numeracy tests (NAPLaN). In both cases the concentration on English literacy
skills is at the cost of teaching through or about indigenous languages (WymaoHb;al
Truscott and Malcolm 2010).

Languageacquisition by children outside of schools

Minority languages still have minimal or zero presence in public school systems in many
countries, such as France and Turkey. Howewmemuntries where historically eakened
languages did move into the classroom, language activists found that schooling, although
important, was not capable of delivering language maintenance or revitalisation on its own.
This was the case in Ireland, where Irish continued its downwagd dpspite being
compulsory throughout the public school system since the 1920s. Hence, in European
minority language territories, activists developed approaches to facllltaequisition by
childrenyet to commence school. This resultedhimseriesand preschool play groupgr
languages such as Basque, Welsbh and Bretonwhichsometimes became the basis for a
system of nofpublic, communityrun schoolghatcontinue TL education through primary
andeven secondary levelslthough very much grssroots initiatives, both the nurseries and

schools have come to receive varying degrees of state stipport.

Similarly, the language nest is a grassroots model, originating in New Zealand in 1982 and
since adopted in Hawaif and parts of the Americas, with the objective of TL acquisition by
children in indigenous communities where language shift has meant that knowledge of the
ancestral tongue is found mainly among the ofpigrerationsThe hnguage ness an
environmenin which children who are not yet of school age immersed in the TL, guided

by fluent TL speakeraho are often among the elders of the commuiiityis children are
exposed to the TL at the very age when they are naturally acquiring languagetiskills

effect, they have the opportunity to acquire it as a second mother tongue. As with the

137 The state also supports summer college$i{sti samhraidhin Ireland, where children and teenagers are
sent to stay with IrishV SHDNLQJ IDPLOLHV LQ WKH FRXQWU\TV ZHVW

138 The New Zealand and Hawaiian language nests are knowh4k D Q hbd 8 HFFD Q I tie HeRpective

languages.
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European languages mentioned, in New Zealand and Hawaii this led to the establishment of
primary and then secondary schools, enabling continuation-ofi@dium educatiofor

some of the children who had been through language i&stsall levels, beyond goals of
language immersion there is an emphasis on indigenous identity and cultural knowledge that

manifests in both curriculum and pedagogical approaches.

For those beyond early infancy, North American indigenous communitiesgreshraster
apprentice programmes that pair a competent TL speaker with a child or yound®ahdt
culture camps in which young community membersisgime with TL speaking eldefé?
As with language nests, these endeavours involve elders passingdgew youth,
frequently with respect to specific cultural practices, and therefore reinforce social
connections and facilitateansmssion of a rangef traditional cultual elements alongside

the language learning?

The genesis anslibsequent international adaptations of each of these methods have been
profoundly communitydriven, in both design and execution. They are among the most
bottomup of the revitalisation approaches put into practice to date, and are intrinsically
suited tocontrol by the community concerned and not by any state institution. However, even
in these cases there are important roles that the state carxéuiélidefinitely should fulfil,

from the perspective of LRJ principles, because these are measuresegitintpact in

terms of maintenance and revitalisatitéhOne state collaboration is to provide financial and
material resources for the language nests, which share some of their requirements with
schools: buildings to serve as venues; training courdaaguageteaching pedagogy or
childcare skills for the staff; remuneration to support staff and the community members who

provide their time and language knowledge, or at least an offsetting of their incidental costs if

1391n the Hawaii city of Hilo there is now Hawaiianedium education from preschool to postgraduate level, the

latter at the branch of the stainiversity (http://hilo.hawaii.edu/catalog/phd_hilcr.html).

“W6HH IRU H[DPSOH *UHQREOH :KDOH\ DQG )LUVW 3HRSOHVY &X
that adults, whether seffluent speakers or nespeakers, can be assisted by immergimgrams.

141 For example, hunting camps established among the Cree of Quebec (Roué 2006).

142 Noting that the arrival of television, computers and electronic devices to many communities reduces young
SHRSOHTV LOQOWHUHVW LQ WU D@&rhihg tgeraddoris ¥@wdeq déh@atidhelPY ZKLOH XQG
1431t should also be kept in mind that these extnaral learning experiences are just as pertinent to the
IXOILOPHQW RI LQGLJHQRXV FKLOGUHQYVY ULJKWV WR HGWHRDWLRQ DV V
rights to take part in culture (ICCPR Art. 27, in addition to various articles of UNDRIP).
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they are volunteers; the provisiohlearning materials; and costs necessary for
administration, insurance, regulatory compliance, and so forth. Culture camps and master
apprentice programs will also have logistical, equipment, staffing and administrative costs.
Other assistance may be Alomancial, such as exemptions by relevant government agencies
from rules or fees that would ordinarily restrict some activities (like fishing or hunting trips),
or publicising the programs through public broadcasting or agencies that provide services to

indigenous peopl&?

As with other grassroots revitalisation efforts, state institutions can also assist with getting
WKHP RIl WKH JURXQG ,I D FRPPXQLW\YVY OHDGHUV DQG OD
about these techniques through national mrimational indigenous networks, then

universities or state agencies could bring them to their attention. State organs could also

facilitate exchanges with communities that are undertaking those approabbtser within

the country or abroa@nd providdraining or other support.

Raising awarenessamong indigenous community members

Given that intergenerational transmission is crucial to language survival, there can only be
beneficial results from any effort by state entitiestraises awareness amongdigenous and

minority adults of the need to use TL when raising their children if they wish toikeep

alive® 7KLV FDQ LQFOXGH GLVSHOOLQJ EHOLHIV WKDW OHDUC(
acquisition of the majority language, or that TL acquisitglhnaturally occur outside the

school walls and so is not necessary within thana instead explaining the benefits of

bilingualism and multilingualismGreater consciousness of the significance of TL use in

child rearing can lead to more informed demis regardinghomelanguage management"

(Spolsky 2009)

¥4$v DQ H[DPSOH RI ZKDW ORZHU OHYHOV RI JRYHUQPHQW FDQ GR WKH
commits itself in its 20147 Language Plan to contgia list of childminders with Gaelic skills; establish after

school and holiday clubs, which will involve Gaelic medium activities and provide training for their leaders; and

SDLP WR HQVXUH WKDW DW OHDVW RI \R X QYDSHHOR & OFX«O KDXYUHD O © bW WY I
(Comhairle nan Eilean 2013).

15 Emphasising this aspect can help counteract the tendency observed by Dorian (2010) for availability of

language transmission in the school context to increase neglect of transmission in the home.
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Actions that educate and inform indigenous communities and individuals can be seen as
empowering and enhancing their agency, even if such information is conveyed through state
institutional channels. There are understandable sensitivities in many indigenou

communities, given the history of imposition and control by majority society and its
LQVWLWXWLRQV +RZHYHU LI WKH PHVVDJH KDV EHHQ DJUL
leaders and is culturalgppropriate, the state thatiell placed and resoced for purposes

of consciousnessaising especially for indigenous persons who no longer live in fully

traditional circumstance#\ parallel is the issue of indigenous health: the role of the state

health authorities is generally accepted and seencassaryboth for information and

treatment

6WDWH HQJDJHPHQW LQ VXFK 3SXEOLF UHODWLRQV™ IRU WK
attitudes on language attitudes that would result from the implementation of other measures,
particularly those that demnstrate the usefulness and value of theflthportantly, this

includes increasing its economic value through the creation of employment and other
opportunities:*® As noted by% UH]LJD U WKHUH FDQ EH D IRUP RI 3P

Administration and public services

Initiating or increasing the use of the TL within state organs of law and administration is
something clearly within the scope of government responsibjlitibsther at national,
intermediate or local level&lthoughessentially a toglown dimension of language policy
there is scope faignificantcommunityconsultation and participatiomith respect to

decisiors andtheirimplementation.

Insofar as a jurisdiction has inhabitants who lackdathmand of the majdyi language
some form of TL utilisation by state organs is essential if there is to be compliance with
human rightsnstruments. Further, by permittifigll er participation inthe broader society
and opening economic opportunities up to TL speakers,@igans would be according a
heightened degree of linguistic justice, as explored by Mowbray (2012).

146 2QH PHWKRG WR LQFUHDVH D 7/1V HFRQRP L Fapp@rEX idsgetidrs wetld Q DSSOL
allocate grantsdeonta$ to children who could demonstrate skills in Irish. There were also housing grants for

Irish-speaking families and grantshaild community halls (Antonini 2012; Hindley 1991).

81



Whether or not indigenous community members have full abilities in the majority language,
utilisation by state institutionskes a TLit into new domains of use, which will itself have
positive consequences for attitudes of existing and future speakaeso\r, creating

employment for translatorgterpretersand other occupations requiring TL skills would have

a direct impact oincreasng the economic value of the Tdnd the demand for it in education
systemsEven ifmostcommunication within the piical and bureaucratic realms continues

to be conducted in the dominant language, a demonstrated commitment to the TL in relations
with the publicserves tacknowledge the citizenship rights of indigenous communities and

the value of their languagé¥.

Given the cost and complexity of administrative functions, the appropriate LRJ actions would
depend upon a range of circumstances. These include the nature of the state body in question,
the total size of the indigenous people concerned, their propoftitie overall
populationt*®the respective knowledge levels of the TL and the majority language among
group members, and the sociolinguistic vitality of the The possiblemeasures that could
be taken include the following:
X Within the justice system, liainterpreters available for persons lakcompetence in
the majority languagi they are accused of a criff€,and where possible when they are
parties in civil or administrative proceedings. There could also be brosegef the TL
in the local court systein areas of indigenous populati@nd facilitaion of
interpretatiorservicesif speakers of the TL appebefore courts in other are&8 Where
TL speakers do also have mastery of the dominant language, there could still be a goal of

permitting and facilitating TL use as much as possible.

17While also serving as a partial acknowledgement of UNDRIP regarding of indigenous rights to participate in

WKH GHYHORSPHQW DQG DGPLQLVWUDWLRQ RI VRF$d0i&)aBdLRtIADPY $SUW
OLIH RI WKH 6WDWH" $hakihg abouDr@aBert @hiGhkvBuld/affectheir rights (Art. 18).

“8)RU H[DPSOH )LQODQGTV ODQJXDJH OHJLVODWLRQ VHWV RXW D SUHF
service delivey municipalities must provide based on the percentages of Swsgliakers in the local

population.

149 As indicated in Chapter 3, this is a procedural right imposed by a succession of human rights treaties.

7KLV ZRXOG PRYH FORVHU WR VDWLVI\LQJ 81'5,3 $UW ZKLFK UHT
« WR HQVXUH WKDW L Q GlerdtenQ B We SriddrsSoodHV/pdihitiz4), |&0@l and administrative
SURFHHGLQJY ZKHUH QHFHVVDU\ WKURXJK WKH SURYLVLRQ RI LQWHUS
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X Increase the role of TL in local administration including use of taelanguage on
websites 1°* and in thedelivery of public serviceby all levels of government.
Governmental entities dealing with TL speakers could be required to develop plans
addressing issues such as staff awareness, rosteringspiebking staff toehal with
public, bilingual documentation and so forth, while ensuring that there are ways to
monitor the implementation of such plaA$.

X Increase possibilities for TL speakers to communicate (orally or in writing) with public
entities using the TL, partitarly when they lack command of the majority language, and
for them to receive responses in the¥i..

X Where public service provision is contracted out to the private epradit sectors, a
commitment to TL use can be stipulated, particularly if relainigealth services, aged
care, childcare, and other welfare servit¥és.

x Provide options for use of TL in any forum in which TL speakers have a right to
participate!>® for example in meetings of municipal councils or in mechanisms for
consultation with indjenous communities, as well as provision of interpreters for
electoral processes.

X Make important (or all) government documentation available in TL, particularly for
provincial or local administrations governing indigenous populationsfaraformation

aboutgovernment services directed at those communitfie$Vhereit is notpracticable

151 This would also comply with Art. 30 of ILO Convention 169.

152 For instance, the 20187 /DQJXDJH 30DQ Rl WKH ORFDO JRYHUQPHQW IRU 6FRWO
commitments regarding bilingual signhage, forms, letterhead, cards, press releases, meeting agendas and minutes;
identification and availability of bilingual staff; simultaneoungeirpretation of meetings; staff awareness

training; and implementation and monitoring of these requirements (Comhairle nan Eilean 2013). This plan

appears to have addressed some of the deficiencies pointed out by Walsh & McLeodt2igh their

ciwWLFLVP WKDW WKH FRXQFLOYV ZHEVLWH ZDV LQVXIILFLHQWO\ ELOLQJ
1S3ECRML Art. 10 refers to guarantees of ability to submit oral and written applications or requests for

services, and to receive replies in the regional oontinlanguage concerned.

54 For TL speakers with limited command of the majority language, this will be necessary if there is to be

compliance with UNDRIFArt. 24: Andigenous individuals have right to access, without any discrimination, to

all socialandK HDOWK VHUYLFHV ’

155 Noting once again UNDRIP Art. 13(2) with respect to understanding, and being understood, in political,

legal and administrative proceedings.

156 For signatories of ILO Convention 169, this is a clear legal obligation when communitiestapktence in

WKH 7/ DV $UW UHTXLUHYVY VWDWHY WR DGRSW PHDVXUHV WR LQIRUP
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to publishall laws, regulations and administrative documentation in theéhdre could
be translation okey or relevant parfsand certainly of any admistrative decisions or
notices directed specifically at an indigenous commugaity

x GivetheTL and majority languagequal space on documents or signs that have a strong
VI\PEROLF YDOXH DV ZLWK WKH XVH RIhifearRddacRQ 1HZ =HI
language attitudes of both majority and minority members.

x Train TL interpreter$®and translators for theourts, health system and pulsiervices,
selecting members of the TL community where possitile

X Prioritise training and hiring oFL-speakers to fill public positions in Tépeaking areas.
As well as making linguistic rights of TL citizens effective, this helps retain TL speakers
in the TL area, thereby sustaining the local linguistic ecologies.

x Offer classes in TL use to public affalsand public service provideis TL-speaking
areasto both indigenous and neindigenousndividuals'®® There could be incentives to
take such classes, such as paid study leatenuses for successful completion

regard to labour, economic opportunities, education and health matters, social welfare and their rights deriving

from this Converion. If necessary, this shall be done by means of written translations and through the use of

PDVV FRPPXQLFDWLRQV LQ WKH ODQJXDJHV RI WKHVH SHRSOHV ~

157 An example of such selectivityand of the tremendous challenge it nonetheless constititas the poject

WR WUDQVODWH WKH NH\ SDUWV RI &RORPELDYV &GRQVWLWXWLRQ L
2003, 59; Landaburu 1997). As well as serving to communicate information to speakers of those languages, and
constituting important symbolicH FRJQLWLRQ WKH WDVN DOVR DLGHG LQ WKH 3GHY H¢
respect to their handling of political and legal concepts, for example by coining new terminology, which

strengthens the place of the indigenous language in a domain previaistted to the colonially imposed

language.

158 CESCR (1999), in its commentary on ICESR Art. 13, noted that positive measures to overcome historical

prejudice suffered by certain groups may need to be permanent in exceptional cases, giving the example of
interpretation services for linguistic minorities.

159 As well as ensuring a system of accreditatieand one that verifies competence in the pertinent subject

matter as well as in both languages and in technical sailitate entity could be charged with facilitating access

by citizens, public bodies, binesses and neprofit sector to the corps of translators and interpreters, such as

WKH UHJLVWHUV PDLQWDLQHG IRU 0—RUL KWWS ZZZ WHWDXUDZKLUL
Mexican native languages (http://panitli.inali.gob.mx)

®WAYVHU\ UHFHQW H[DPSOH RI EULQJLQJ D 7/ LQWR WKH KHDOWK V\VWHP
Linguistic Policy and the Faculty of Medicine at the National University of Asuncion, signed an agreement on

including the teaching of Guarani in medicalrtiag (SPL 2014).
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x Apply proficiency tests in TL aa condition of recruitment or promotith or at least
give preference to candidategh TL knowledge.

x Considerpossibilities for TL use in the broader range of public sen&irumentalities
such as entities responsible for water, power and otherastildr with roles in the
regulation ofcommunicationgndtransport particularly in zones where their work has a

bearing on indigenous communities.

Given that many of these actions are within the administrative responsibility of subnational
jurisdictions such as provinces and municipalities, the efficacy of these measures would be
greater if all speakers of a given TL are located within the same administrative unit. Yet
provincial and municipal boundaries will rarely have been drawn with to suit the aeed
preferences of indigenous and other minority grd@pand instead separate communities of
the same ethnicity. Effective implementation of LRJ could be enhanced by adjusting internal
borders in order to avoid dividing members of the same language group unless absolutely
necessary®3 Conversely, where possibfor example when different ethnicities occupy
distinct geographical areas, rather than being intermingdadh lower level jurisdiction

would contain only one linguistic minority, so that a committed effort can be made with
respect to a single TL thrgh a local regime of bilingualism, rather than the more diluted
approach likely to result from multiple TE:&* Boundary adjustments of this type would

81 For example, recent legislation in Ireland imposes such a requirement on police officers and judges in Irish
speaking areas (Killoran 2013).

182 Frequently those boundaries will have been fixed during the colonial period, as withdeeshafrthe six

colonies that become constituent states of Australia upon federation in 1901, or else during the period of post
independence state consolidation and expansion into areas inhabited by indigenous peoples, such as the
provinces of Argentina @ahwestern Canada. While the jurisdictions thus demarcated may now align with

cultural identities and economic patterns, from an indigenous perspective they are as much a legacy of
colonialism as the international borders referred to later in this section.

183 Throughout the Americas, frontiers established without regard for indigenous peoples continue to divide
communities from their ethnic kigthe splintering of the contiguous territories of the Navajo nation in the USA
between Colorado, New Mexico, Arizoaad Utah. In contrast, the 1996 federal restructuring of Ethiopia

(Smith 2008) and redrawing of state borders in India in the 1950s and 60s (Calvet 1998) represented attempts to
align administrative boundaries with the distribution of larger ethnolirigusbups.

184 For example, while bilingual notices and signage are feasible, a proposal to have a higher number of
ODQJXDJHVY DSSHDU RQ HYHU\ VLJQ DQG GRFXPKDWGZHDWONSWREDEO\ EH
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reduce duplication of resources and aid in achieving a critical maapgbecation of

language policylecisionst®®

In a similar vein, consideration should be given to the LRJ responsibilities of administrations
in urban areas that host significant indigenous diasporas, andigenous jurisdictions that
have important interactions with neighbouring ggif/erning indigenous communities (for
example, a town with markets, workplaces, schools, and hospitals depended upon by

members of a nearby reservation).

Linguistic landscape

Decisions and actions taken by state institutions also have a profound uppacdhe
FRQILIXUDWLRQ RI WKH 30LQJXL \ag/doFeronizq BtrEroesthlitiesé K R K D F
are typically responsible for selecting and displaying the names of geographical features at

both macro and micro levels

Visibility of a TL can be heightened by giving it peeninencdor place names within the

areas inhabited by thmeopleconcernedsuch as by restoring the indigenous names for

geographical features. This may be through-pri@ritising within the approdcof an

existing geographical names authority, or through establishing a dedicated unit within a TL
language management institutittA As well as signalling respect for the language, this is

DOVR D UHFRJQLWLRQ RI DQ LQGLJe¢ir@RiY aBdHie&Oid VY UHODYV

gesture of reconciliation by the settler socitéty.

Those toponymic choices would be reinforced by mandating prominent display of TL names
and other indications in TL alongside the majority language on all signage in governmen
buildings and along roads in zones inhabited by the people concerned. The cost of some such

measures could be lowered by a progressive implementation, whereby new bilingual signage

185 Such internal rearrangement may enablesthte to be more compliant with UNDRIP Art 3, which clarifies

that the rightto sef GHWHUPLQDWLRQ DOORZV LQGLJHQRXVY SHRSOHV WR 3lUHHO
186 For example, the Place Names Committee of Ogaasileriffik (Greenland Languagargsgret

187 This would comply with the element of UNDRIP Article 13(1) that confirms the right of indigenous peoples

WR 3GHVLIJQDWH DQG UHWDLQ WKHLU RZQ QDPHV"  IRU SODFHV DQG FRP

agencies regarding geographinaimenclature that recommend use of indigenous toponyms.
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is installed when the existing signs fall due for replacertféiitpublic entities are obliged to
employ the TL in this way, and compliance with those obligations is monitored, the resulting
boost in TL visibility, and consequently of positive attitudes to it, may offset potential
criticism that signage is a superficial antldnistic acknowledgment of the Ff°

If there is only one TL spoken in the particular jurisdiction, the bilingual landscape could be
generalised throughout the territory, while the TL could be usedbfoes of streets, parks,
public facilities, building and so forthevenin localities dominated by majority members.
These measures should help lift the prestige of the TL, as well as foster a culture of literacy
around it, as members of the TL community become used to seeing and reading their
ancestral laguage in their daily live5?° Other inhabitants may also develop more positive
attitudes towards the TL, as it may be their first encounter with it as in written form and with
state sanctioh’! Civil society and private sector organisations could also be encouraged to
use the TL in names and signage, with advice given by a TL language academy or other

language management organisation.

Promotion of written language

Both the theory and practicd language revitalisation tend to devote space to the issue of

written language. This is so even with respect tarthay indigenous languag#st lack
traditions of literacy 7KH IDPLOLDULVDWLRQ RI D 7/V B&&EDUDQFH
into domains hitherto monopolised by the majority language, is a way to maintain a strong

TL and move it into the future. For an endangered TL, it strengthens the foundation for

168 As is stipulated for signage erected by public authorities in Wales, under rules that also require the Welsh
text to be placed first and to be no smaller than the English version (Welsh Goverftrerit£15). As with

other prelanguage requirements, failures by public authorities to comply with bilingual signage obligations
underlie many of the complaints handled by the Irish Language Commisioner (Office of An Coimisinéir Teanga
2014).

189 Pro-TL policies on signage and other linguistic landscape components often generate controversy among the
majority population, as noted by Hornsby and Vigers (2012) regarding Wales and Scotland.

"0 There may even be economic benefits for a locality that cultivatingual landscape, for example by

enhancing its appeal as a destinatioretbnotourism or ecotourism.

1711f a newly bilingual linguistic landscape helps increase the appeal of their region as an ethnotourism or
cultural travel destination (see for exdmpuzey 2012), local inhabitants of whatever ethnicity may be

appreciative of the resulting economic benefits.
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attempts to reverse the decline. Where there are few fluent speakers areh erigdonly
exposed to the majority language, written texts will be among the primary tools for teaching

and otherwise recovering the T2

Actions within the competence of state institutions that would boost the written use of a TL
include some mentiodealready introducing, increasing or improving the teaching of the TL

in schools making linguistic landscapes bilingual; and udimg TL in documents emitted by
state institutionswhetheiin printed and electronic formidditionally, a range of public
institutions are in a position tagrease the amount of printed material available in TL
generally, with emphasis on texts that will be usefubtherwiseappealingor community
members, both through their own production or by encouraging publicagiqgrs/bte sector
organisations and civil society. Stdtended cultural institutions that suppbterary

publishing theatreand other creative activit{? are also well placed to promote works in the

TL via, for example, grants to authors, prizes analsekhips, and also to facilitate

distribution. Although most indigenous groups are likely to prefer new material, produced by
their own members and reflecting their own culture, they may also be open to undertaking
translations of existing works in majtyrlanguages, at least during an initial stage when it is
desirable to boost overall volumes of publication in the TL. For measures of this type to have
sustainability, they will also need to be accompanied by the trainiilg cbmmuniy

members in the dlks required in fields such as publishing, as well agsanslaton.

Newspapers, magazines and other print media are another area historically dominated by
majority languages. Just as Anderson (1983) noted the role of print media in creating the
SLPDOQILG FRPPXQLW)\ - state, %06 Kod hgvb thely Be@n seen as important for
developing a sense of minority ethnic identity, and numerous attempts have been made to
produce newspapers in the key European minority languages. However, it may be ttifficult
sustain a regular publication, given the costs of production and distribution that need to be
covered by sales and advertising revenue. This will particularly be the case where TL

speaking populations are small; where those communities have limitesh@carapacity; or

2$QG WKHUHIRUH IDFLOLWDWLQJ WKH UHDOLVDWLRQ RI 81'5,3 $UW
revitalize cultural traditions and W RPV’"~ G@WIRILQHGXGH 3SWKH ULJKW WR PDLQWDLQ Sl
SDVW SUHVHQW DQG IXWXUH PDQLIHVWDWLRQV RI WKHLU FXOWXUHYV ~
173 As will be noted again below, support for theatrical and musical performances, whether traditional or

modern, that utife a TL can help sustain the TL in important domains of use.
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where they lack a tradition of literacy, or their literate practices are confined to the majority
language. This may explain why few indigenous languages in Australasia and the Americas
have been a medium for newspapers, but Europearnitgitemguages have faced the same
challenge. Catalonia and the Basque Country are rare success stories, with consistent
production of daily and weekly newspapers in their regional languages. In Ireland, the
hegemony of English is so strong that it has/pdodifficult to maintain a national newspaper
in Irish, despite it being an official language since 1922, and despite targeted ftifdimgs

for most TLs, we can say that there is a market failure with respect to print media, and
support from the govement is the only way to ensure viabilf{?.Such support could take
forms other than direct funding; for example, government advertising can constitute a
significant revenue source for newspapers, and a redirection of some of this funding to

publicationsm the TL is a form of state action that concords with LRJ principles.

In recent decaddbe realities of all forms of publishing and media production have been
transformed by technological advances. These developments can enable lower productions
costs, specially those related to distribution, as well as expand the potential reach of
publications, which represents an incentive to pubBsmultaneous, these changes are
reducing the role for the traditional print media, and any LRJ efforts in this regaid

need to assess carefully the future prospects in order to avoid making an unnecessary

investment for little sociolinguistic return.

Television and radio broadcasting

Scholars in the field of language endangerment have often remarked upon thehatpact
television, which is typically monolingual in the majority tongias had iraccelerating
language shift in indigenous and minority communitissich as the descript of the
PHGLXP E\ .UDXVYV DV 3GiXe0 g Xadial end@ it plowddd, Yt is

174 For example, the Irish language body Foras na Gaeilge funded a weekly Irish newspaper from March 2010,
but closed it in January 2013, citing sales figures (Foras na Gaeilge 2010; Foradgm Z0d4). Currently the

only nationwide publication is an eigigage weekly issued as a supplement to the Wednesday editions of the
daily newspapelrish Independent

175 Further, state support meet UNDRIP standards, such as art. 16(1) giving indigeoylas free right to

establish their own media in their own languages; and art. 16 (2) which provides that states should encourage

privately owned media to adequately reflect indigenous cultural diversity.
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not surprising that television has also been identified as a means for stremwgth&hl’®In

terms of language attitudes and other sociolinguistiofactelevision broadcasting in a TL

is a big step forward by creatifgY LVLELOLW\ DQG UHVSHFW IRU D ODQJXL
XQKHDUG DQG LQYLVLEOH LQ WKH QDW,(laRvwEDbaB SXEOLF VSKH

constituting an addition to the TL elemts in the locdinguistic ecology

Before the appearance of Catalan and Basque television stations i 1B8@&pean

minority language programming was restricted to small slots in schedules dedicated
overwhelmingly to productions in the majority tarage(Browne 2007), even in Irelands
ZLWK RWKHU DVSHFWV RI OLQJXLVWLF 3QRUPDOLVDWLRQ" L
delivery of a full range of TL programming, all hours of the day, serves as a form of
televisual immersion that reinforces lavels of fluency in the TL. It also demonstrates to
bothminority and majoritypublicsthatthe TL has cultural value and the capadciyfill every
communicative niche social and cultural life. More recently, publicly funded television
stations broadcasting entirely or predominantly in the TL have been created for Irish, Welsh
and Scots Gaelit’® Apart from an impact on the sociolinguistic attitudes and linguistic
practices of their audiences, the operation of those channels is likely to have other positive
impacts on the TL. For example, as well as creating employment opportunities for TL
speakers within the broadcaster, by commissioning programmes from externgktiorod
companies they boost local economies and therefore linguistic ecologies, and enhance TL

cultural activity in the TLL®

176 Although some voices have been more cautiouseXample, Cormack (2007: 62) points to unrealistic
HISHFWDWLRQV DERXW WHOHYLVLRQTY SRWHQWLDO LQ ODQJXDJH UHYL
factors behind language use in social life.

177 As with most other initiatives in favour of thewo languages, it was the regional governments of Catalonia

and the Basque Country that established, and still own, the broadcasting entities concerned. Galicia followed
WKHLU H[DPSOH LQ W FRXOG EH VXJJHYV Wlahguayas b Vil 6fH UHVWRUDYV
television and education after the end of the Franco dictatorship provides a precedent for indigenous languages
emerged from colonial and pesblonial suppression.

178 Respective launch dateere TG4 in 1998 S4C in 1982 (witlsome English programming until 201@8BC

Alba in 2008.

)YRU H[DPSOH &KDOPHUV HW DO QRWH KRZ %%& $OED KDV FUHDV
FODVV’
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If this approach were replicated with indigenous languages in the Americas and Australasia,
it could serve as a powerful boostadtural production as well as to the sociolinguistic
prestige of the TLHowever, only one of those hundreds of languages has been made the
language of a national public television chanrief— RAfter launching0 —RUL 7HO®HYLVLRQ
2004, which has mostbroadcast in English, in 2008 New Zealand establishe@dl®eo
channel to focus solely@ WKH 0—R YLonSdal®@ZDX@ Pg13). In the other Anglophone
settler states, indigenous linguistic multiplicity means that any single puliaied national
channel has to serve the members of dozens of different language grdbpstls® majority
language is the only communicative medium capable of addressing the disparate audience
indeed, it is generally the only tongue now understand by most menilmeanyp indigenous
communitiesThis is borne out by the examplesAdforiginal Peoples Television Network
(APTN)'®%in Canadaand National Indigenous TelevisigNITV )8t in Australia,which

chiefly broadcast idigenousmade programming, but most ofritEnglish.

Most countries in the Americas did not follow the state broadcaster model prevalent in
Europe and the Commonwealfi.Thus, in the United States, any indigenous television
broadcasting has been at theel of communitybasedow-powerstations, such as the
channel established by thavajo Nation Office of Broadcast Servidé3One case of state
institutional support is that of TV Maya, for which a fteeair frequency was granted to the
Guatemalan Bademy of Mayan Languages by the Guatemalan government it#003.

180 This was the 1999 expansion anebranding of Television Northern Canada (TVNC), whizegan

EURDGFDVWLQJ LQ $FFRUGql@tpzlmpm.maomoﬁte/a@@.qhm/(x/onHEVLWH
SURJUDPPHV DUH LQ 3D YDULHW\ RI $ERULJLQDO ODQJXDJHV ~

BINITV was established in 2004, broaddé®d QJ IURP ,W LV SDUW RI $XVWUDOLDYV VH
entity, SBS.

182|n Latin American countries necommercial television licences were often awarded to universities (either

public or churchowned) and the armed forces.

¥ W DLPHG WR RRBRUWXQLW)\ IRU 1DYDMR FLWL]HQV WR JHW LQYROYHG
ZLWK DQ LQLWLDO HGXFDWLRQDO IRFXV 5DWKHU WKDQ DFFHSW FRPPH
underwrite programming in exchange for a brief ment®®@ DLU" DQG SODQQHG WR DSSO\ IRU IX
the U.S. Department of Agriculture (Donovan 2011). This built upon earlier success with radio broadcasting

(Peterson 1997).

184 However, it did not begin broadcasting until 2007. TV Maya was a fruiteo1 897 peace agreements to end

the Guatemalan Civil War (see http://www.tvmaya.org.gt/antecedentes.html). As noted in Chapters 2 and 3,
LQGLIJHQRXV FRPPXQLWLHYV VXIIHUHG JUHDWO\ LQ WKLY FRQIOLFW ERV
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Indigenous and minority language radio stations, which are lower cost for both producer and
consumer, have been much more comri¥om most indigenous contexts these have

generally been gomunity operations, such as the first station established in Colombia in
1995 Murillo 2008, 152) In earlier periods some of those stations had to struggle just to gain
authorisation to operaté® but more enlightened policies have seen increasing cdipera

with some state support in terms of training, equipment provision or operational costs. In
parts of Latin America, Catholic religious orders (from as early as 1956 in Bolivia) supported
a number of community radio services that gave varying amotiaigime to indigenous

languages, as did Protestant evangelical groups subsequently (Browne 26020)£§9

A community or public broadcaster need not be solely dependent on government financing: it
can solicit funds from its audience, seek donatioms fphilanthropic organisations or

companies with social responsibility targets, and take paid advertising from businesses.
However, as discussed previously in relation to print media, for many minority languages,
and particularly indigenous and endangdeegjuages, opportunities for commercial

revenues are limited. A free market is unlikely to sustain services in such TLs, particularly in
the more expensive medium of television. A situation of minimal or no provision of
broadcasting services in TL can\iewed as another case of market failure, justifyiney

state taking the lead, whether by providing incentives to private sector actors or by engaging

in the activity itself.

As in other dimensions discussed in this part of the chaptdmological advances have
been lowering both practical and financial barriers to broadcasting endeavours. There are

more flexible and affordable production and networking opportunities, while the possibility

creation ad funding of this channel was a measure of reparation and reconciliation, and can even be viewed as

a form of LRJ.

185 For example, BBC Radio Cymru was established in 1977 to deliver fullyfstaded broadcasting in Welsh.

186 At times this necessitated rBEXUVH WR EURDGFDVWLQJ DV 3SLUDWH” UDGLR VWDW
Indian reserves in the 1980s.

187 The March 2013 issue @ultural Survival Quarterlyexplores a number of cases where community radio

stations play key roles in linguistic revitalisation (https://www.culturalsurvival.org/publications/cultural

survivakquarterly/371-electroniedrum-communityradiosrole-indigenous).
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of transmitting via interné¥® makes it lessastly to reach those communities that have
internet access and some form of computer equipment (which is of course increasingly
portable and affordable). This makes it more feasible for indigenous peoples to undertake

television broadcasting, and in tumnmadles state resources to go further in providing support.

Potential neasuresnclude:

X Where the state has historically maintained state television and radio services that
broadcast in the majority languatf&jt should ensure a significant presence of TL
programming® #not a tokenistic inclusion, nor marginal in terms of scheduling. Each
TL would have a local radio station and, ideally, a dedicated public television channel,
with maximal community participation and control. Whether the result is-detcated
service or the production of programmes for inclusion on existing channels, there should
be full access to the technical, infrastructure and human resources possessed by the state
broadcasting entitie'$*

X Provide funding and other forms of suppmmrtommunity, publicaccess and other non
profit broadcasting services that utilise the TL. Such support can be direct or through state
institutions such as universities, and wouldude training of TL speakergsocational or
university courses, mentogninternships and so forth), access to or provision of
equipment and infrastructure, and favourable treatment in terms of licensing
requirements.

x Prioritise theallocaton of broadcasting frequenciasdlicences to indigenous

community broadcasters.

188 \With reattime transnissions (i.e., simultaneous with the broadcast) being supplemented by the option of

podcasts.

189 This includes countries where financing of state broadcasters has been based on licence fees charged to all
owners of TV sets. Indeed, the long campaign fotsWand Scots Gaelic channels relied in part on the

argument that Welsh and Gaelic speakers paid licence fees for the BBC but did not receive a relevant service in

return for that contribution.

190 This would further compliance with UNDRIP Art. 16 (2), requL,QJ VWDWHY WR 3WDNH HIIHFWLY!
ensure that StatR ZQHG PHGLD GXO\ UHIOHFW LQGLJHQRXVY FXOWXUDO GLYHUV
91 This would accord with General Comment of CESCR (2009) in support of public broadcasting in regional

and minority languages, as mentidria Chapter 3.
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X Support internet transmission of radio and television invilhiether the channels are
statefunded, communityun or forprofit, including supplying TL speakers with
equipment and training.

x Take actions likely to increase audience share of TL programsucd,as facilitating
acquisition of rights to show sports coverage, or the reach of broadcasts, such as requiring
corporate providers of satellite and cable television services to include any TL channels in
the packages they offer to customers.

X Promote theuse of TLby privatesector broadcastéréd and encourage them to
commission TL programs from production companied.L-speaking areas this could
include making licences conditional on a commitment to inclusion of the TL, such as
meeting a minimum quota of TL airtint&

X Subsidie subtitling or dubbing of television programs into TL. This could also be
considered fomotion pictures shown in cinem&$.However, this has the same caveat
previously mentioned regarding the translation of written texts: it reduces the opportunity
for indigenous peoples to represent themselves and express their own cultures, and so

original content will generally be preferabl

Given the crucial importance of child acquisition of endangered languages, state actions
UHJDUGLQJ XVH 7/ LQ WHOHYLVLRQ EURDGFDVWLQJ VKRXOC(
programmes. Such programming can simulate some aspects of the langtiaggdesthe

family home, as well as provide audiovisual material for use in schdlbe technological

advances that have facilitated the production of animated shows have enabled that creative

form to be used as a vehicle for indigenous storytellimgteaditional knowledge

transmission, as Hearne (2008) explores in relation to several projects involving North
$PHULFDQ ,QGLDQ DUWLVWY DQG DFWRUV +RZHYHU DQLPCLC

2 6RPH IRUP RI SURPRWLRQ LV H[SHFWHG E\ 81'5,3 $UWwW ZKLFK XUJF
RZQHG PHGLD WR DGHTXDWHO\ UHIOHFW LQGLJHQRXYV FXOWXUDO GLYH!I
1931n regions with indigenous populations, as well as being conditiomedrime for the TL, licences granted

to private operators could be conditional upon other forms of support being given teafiakgously to the

grant of mining licences requiring engagement with the local communities, such as hiring local indigenous

people.

194 As addressed by recent legislation in Catalonia (Cordonet & Forniés 2013)

1951t is also worth keeping in mind other positive outcomes from indigenous children of seeing their own people

and cultures on TV (Lonsdale 2010).
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advantage: if indigenous children succumb toathee of globally popular cartoons just as
much as their neindigenous peers do, at least they can be given the option of watching
those shows in the Tt% Governments could assist this adaptation of mainstream media by
securing the necessary legal rightsgopular shows and providing trained translators and
interpreters. Where multiple public channels are dedicated to TL use, one channel could

focus exclusively on this age bracketjsisow thecase withCatalan, Basque and Irig¥

Internet, social media and new technologies

Technological change has gone much further ttsaimpact ortraditional broadcasting and
print media it has created completely new forms of social communication, each of which
constitutes a new space for ¢garmge usetwhich represents simultaneously an opportunity

and a challenge for minority and indigenous languages.

The key opportunity is the chance to extend the reach of TLs, in both written and spoken

forms, into new domains, particularly for the yousiggenerationtin other words, to ensure

WKDW WKH 3GLJLWDO QDWLYHV™ DUH GLJLWDOO\ FRQYHUVL
collaborative nature of games and many other applications and devices has advantages for
children with limited TL ability,makinglanguage learning a social activity. In communities

where (as a result of cultural, social and economic circumstances) children previously had

limited literate practices, suddenly they are engaged in new modes of literacy, which provides
potential for he TL to be the linguistic vehicle us€the bias of these new media forms in

favour of youth may limit the ability of institutions to rely on new media channels

excessively for the provision of services and informatias many older persons are

1%)YRU H[DPSOH WKH SXEOLF 0—RUL ODQJXDJH FKDQQHO LQ 1HZ =HDODC(
'RUD WKH ([SORUHU DQG 6SRQJHERE 6TXDUHSDQWY WUDQVODWHG LQWI
http://www.radionz.co.nz/newsAmanukorihi/227760/populachildrens-tv-showsto-be-broadcasin-te-reo-

maori)

197The Catalan childocused channel K3 (now Canal Super3) dates from 2001 (sharing its frequency with the

cultural channel until 2006) and its Basque counterpart ETB3 2@08.In 2009 the regional broadcaster

Galicia created a second GalicisdDQJXDJH FKDQQHO ZLWK D VLJQUa#4whehW FKLOGUHQ
began in 1996 as a children's block on hastly public channel TG4 before being made into a stonde

channel in 2009, collaborates with loeaimation companies to make new shows, and with international

broadcasters to produce Irish versions of popular programmes. In Wales, theowglphblic channel S4C

ODXQFKHG D FKLOGUHQGyw, isROBRRIUDPPLQJ EORFN
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effectively disenfranchisedbut in the case of TL promotion, it is entirely appropriate to
focus on the younger generation with targeted strategies. Social media and new media
channels also offer advantages in reaching urbanised and diaspora sectors of mousdige
people, who are otherwise denied many opportunities to learn and use the TL in their daily

lives.

Crystal (2000, 142) argued that the expense of broadcast airtime and newspaper space meant
WKDW RQO\ WKH SEHWWHU RII” ORQ WDD B\ WRK@IODRP HRALD U
WKH LQWHUQHW HYHU\RQH LV HTXDO" :KLOH FRUUHFW UH.
TLs, his identification of equality is overly optimistic, as minority, indigenous and

endangered languages still face disadvgegand differential access. For example, bilingual

TL speakers generally develop their literacy practices in the majority language and lack
confidence and experience in writing in the TL, especially regarding matters from domains

outside home and commuyisuch as technical, legandacademiaomains Software and

applications are less likely to be available in the TL. The small size of populations speaking
indigenous languages, frequently combined with asymmetric bilingualism and various forms

of educational and socioeconomic advantage, means thah&srial in TL will be available

online. Compared to the major national and internatonal languages, indigenous languages are

at a significant competitive disadvantage.

Thus LRJ would entail various forms of action by states to exploit opportunitiesrease

TL use in new media while also attempting to level the playing field and increase the

presence of TLs online. Measures might include:

x Provide incentives for universities and companies to develop softyarss,
applications and devices that bteageneral TL use or educational activities related to the
TL.

X Supply TL speakers with equipment and training.

X Require providers of public services to offer the option of TL in social media interactions
with the public.

Supporting other cultural expressons
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There would seem to be wide acceptance that state institutions and other judiety

entities have a role in promoting cultural activities and providing the necessary infrastructure,
including support for film, theatre, dance, aratlitional performances. In countries with
minority or indigenous populations this has also exema encouraging the artistic and

cultural expressions of those communities. A commitment to LRJ would entail ensuring that

due attention is given to expsésns and performances conducted in the TL.

For example, in states where the local film industry is supported by direct grants or tax
concessions, there could be preferences or quotas set for productions’i¥f When a state
institution supports the staging of an event involving traditional culture, it could ensure
utilisation of the TL in sighage and announcements, which may in turn encourage attendees
to maximise their own TL use during the event. Further, atman be given to TL use in

nontraditional cultural manifestations, such as stapccomedy or rap musté?

Linguistic r esearchand documentation

At times nonrindigenous researchers, particularly linguists and anthropologists, have been

seen as outders who treat indigenous communities as objects of study for purposes of
DGYDQFLQJ WKHLU RZQ FDUHHUV /LQJXLVWYV KDYH EHHQ F!
grammatical peculiarities than in the welfare of its speakers, and it is their acauensists

that explain their concern about language endangerment, not the effect on communities

(Crystal 2000, 145; Matras 2005). Yet language revitalisation practice shows that the work of
linguists is frequently of vital importanceiriguisticlabours esult in a range of outputs for

use by communities: orthographies for previously unwritten languages; grammars and

dictionaries that provide the basis for teaching efforts, and in many cases textbooks and

198 There could also be preferergigen to TL speakers for some employment positions in cultural domains, as

VHHQ LQ (&50/ DUW ZKLFK UHTXLUHY VWDWHYVY WR 3SURPRWH PHDVXL
organising or supporting culturattivities have at their disposal $tafo have a full command of the regional

RU PLQRULW\ ODQJXDJH FRQFHUQHG«”

199 These are the cultural forms utilised by media personalities studied by Moriarty and Pietikdinen (2011, 375),

ZKR QRWH WKDW VXFK PHGLD H[SRYV XU HorHahy¥ sdchR&NeHUQaNO0,DvBIleNTRIR FN RQ H |
SHUIRUPDQFHY GHPRQVWUDWHY WKDW WKH 7/ KDV 3FRROQHVV™  DQG 3FI
and social communication that the younger generation ... find meaningful, interesting and definitely worth

doLQJ”
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teaching materials as well; audio and video recqsliof older speakers narrating oral
traditions and demonstrating ancient techniques; archiving systems so that material will be

available to future generations (Laughten 2@ dic 2014.

Such work requires trained and experienced professionalsylaere highly endangered
languages are involved there is particular urgency to undertake recordings and other forms of
documentatiori® For communities that have been undergoing significant language shift for
more than a few decades, many young and miagésl adults are likely to have limited
knowledge of the traditional tongue. Recordaogversations and interviews with the

F R P P X Qdldafs §iéates resources that younger generations, and future generations, can
use when they are ready to recover their linguistic heritage. Simultaneously, recording can
also help maintain or recover a range of important cultural traditions that ateiméer with

the linguistic aspects, such as music, dances, songs, and other forms of performance, as well

as religious rituals.

The state response to this need should thus have two prongs. Firstly, it can provide support
for research and documentationnwanto TLs, and then the distribution of results, whether
through direct funding of such wafR! by intermediating the acquisition of resources from
an external sourcey by requiring public universities and research institutions to dedicate

attention tat.

Secondly, it should intensify efforts to train indigenous community members in linguistics
research, documentation and other revitalisate@ated labours. As with teacher training,
this also implies a heightened focus on ensuring that childféh @aommunities receive high

200 sypport for documentation of a highly endangered or moribund language would be necessary in order to

make certain UNDRIP rights meaningful and effective, so that future generations have the necessary foundation

for recuperating their traditionSuch rights include those specified in Art. 11(right to practise and revitalize

WKHLU FXOWXUDO WUDGLWLRQV DQG FXVWRPV LQFOXGLQJ 3WKH ULJKYV
IXWXUH PDQLIHVWDWLRQV RI WKHRUWWX OW %UHM NYXB W POV SHUWR UP LQUIL
SUDFWLVH GHYHORS DQG WHDFK WKHLU VSLULWXDO DQG UHOLJLRXV W
revitalize, use, develop and transmit to future generations their histories, langudgesditicmns, philosophies,

writing systems and literatures, and to designate and retain their own names for communities, places and

persons).

201 For example, Pearson (2007) calls for a generous goverfareted campaign for the maintenance of each

Australan indigenous language employing ftithe linguistics and other expert staff.
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quality schooling, including increased presence of the TL, as well as support for their move
into tertiary education, such as scholarships and mentoring schemes. Both dimensions are

also predicated upon classes about TL baanght at universities.

Universities and adult education

,QFUHDVLQJ WKH SUHVHQFH RI D 7/ LQ XQLYHUVLWLHV LV D
domain that has historically been dominated by majority languagesult also reduce the

social and economic disadvantage faced by TL speakers, give contnthigyeducational

experience of students who completed secondary schooling in the TL, and provide a

additional motivefor future generations aftudensto be schooled in or about the &L

secondary level®? As well as having the consent of TL commumitgmbers, there would

need to be careful consideration of due inclusion of indigenous cultural perspectives,

balanced with any preference for guarding traditional knowledge from generalised diffusion.

Measures of state support in the field of higher edocanclude:
x Establish university programmes conducted in Ainong other consequenceiist
would create a base of students able to engage in linguistic research, teaichass,
interpretersor translatorsgontribute to local projects of languageitalsation or take
the TL into employment in public institutions or professional fields.
x Creak a university that functions entirely in a TChiswould be another significant
boost to its status and related sociolinguistic attitudes, with positiveditogffects in
terms of employment opportunities, commitment to TL studies in secondary schools, and

impact on research and publications in the?$L.

202There is also a legal obligation, as the wording of the right to education in UNDRIP Arti2)ecle(rly
LPSOLHV LWV DSSOLFDW In&ggnduRindi)dak, pattiguraxy/cHideek, @avevthedright to all

levels and forms of education of the State without discrimination. 3. States shall, in conjunction with indigenous
peoples, take effective measures, in order for indigenous individuals, particularly ghitdieding those

living outside their communities, to have access, when possible, to an education in their own culture and
SURYLGHG LQ WKHLU RZQ ODQJXDJH °

203|n recent decades indigenous universities have been created in parts of Latin America, ®uch as th
Intercultural Indigenous Autonomous University (UAIIN) in Colombia, and a number of intercultural

universities and intercultural institutions of higher education in Mexico. However, being generally staffed and
attended by members of a number of ethruligtic groups, including communities in which younger

generations are unlikely to speak the ancestral tongue, the majority language still dominates administration,
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X Use TL as medium of instruction other types of postecondary education, such
technical and other more vocationally oriented forms of trainiihgs would also help
extend use of TL into the associated vocational fidlt=sreby taking the TL it intoaw
domains and incorporating it into the daily lives of broader sectors of society.

x Establish university progranms classes about thd_, and incorporate such classes in
programs of studies regarding the respective indigenous peoples.

X Set upcentres within universities that have a particulaufoan studies related to the
TL2%or create and fund professorial chairs.

x As with the education of children, inclusion of classes about indigenous language and
culture in unversity education of majositmember&°would raise perceptions of the
value of the TL in majority society.

x Utilise new technologies to make TL learning resources available to the wider738iblic.

X Supportadult education classes in which the TL is taught to community members who
lack competenceor, if acceptable to the communjtio interested normembers
Grassroots language classes already exist in many indigenous communities, taught by

language actisits in cultural centres and other community faciliffé#\ possible model

teaching and research. These institutions were also created to reflect a broad rand® oftesssts and

aspirations, and to address historic problems of educational exclusion, social marginalisation and economic
disadvantagetstrengthening or revitalising languages is therefore just one priority. Nonetheless, in addition to
incidental soal use among staff and students, they provide opportunities foel@ited research or courses, as

well as being environments favourable for the training of committed TL teachers and professionals.

2047KH 8QLYHUVLW\ RI +DZDLL DW +LOR VWDQGYV RXW LQ YDULRXV UHVSFE
IRU +DZDLLDQ /DQJXDJH DQG &XOWXUH 7KURXJK WKH OHGLXP RI +DZDLL
College of Hawaiian Language, offerdepth studie of Hawaiian at both undergraduate and postgraduate level
tincluding a Masters that was the first in the United States to focus on an indigenous language
(http://hilo.hawaii.edu/academics/hawn/#hale; http://hilo.hawaii.edu/catalog/ma_hll.html).

205 This wauld meet the recommendation in CESCR General Comment 21 to include such programs in the

school curricula for all students, not just minorities and indigenous peoples, as well as address the asymmetric
bilingualism identified by authors such as Pou Gim&R622).

206 For example, interactive learning and other resources can be made available through the websites of language
management institutions, public broadcasters and universities, as exemplified by
http://www.korero.maori.nz/forlearners/, http://www.bbe. uk/wales/learning/learnwelsh/,
http://welshlearners.southwales.ac.uk/

207 See, for example, the list of indigenous language classes offered in Mexico by a combination of universities,

state bodies and communibpased organisations:
http://www.inali.gob.nx/pdf/IDIRECTORIO_CURSOS_ACTUALIZADO.pdf
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from other contexts is the Ulpan, developed in Israel to teach Hebrew to immigrants, and
subsequently adopted (using the same name) for educating adults in Welsh and Scots

Gaelic.

Other revitalisation initiatives by communities

Indigenous communities all over the world have engaged in grassroots efforts to maintain and
revive their ancestral languages. This was made abundantly clear by the preceding
FRPSRQHQWYV R WéylLwhidhlsibGad thal fovhnvuXities have been busy
establishing schools, language nests and mapfaentice programs, collaborating with

linguists and educators, and operating radio and television stations, amongst others. There are
also many other actities being undertaken by community members motivated to act in

favour of their ancestral languag@®@These include the creation of cultural centres, libraries,
resource centreghe recording of performances and oral histories; and the compilation of

word lists anddata basesAny of these activities may also have various degrees of

collaboration withacademic institutionand interested NGOBlowever, they tend to be

based on the voluntary labour of community members with a passiorafotaining and

reviving their linguistic heritage and other aspects of their traditional culture. Thus the
success of these projects will depend on the time and energy that the enthusiasts can spare,
and is at risk when those individuals have died or tmeconable to participate.

State supporttwhich could be in the form of payments to staff, loans of skilled personnel,
training sessions, scholarships, or provision of computers and other material resources
would, as well as complying witArticle 13 of UNDRIP,2%° make a significant contribution

208 |_anguage endangerment and revitalisation scholarship supports the significance of these initiatives. For
H[DPSOH 7VXQRGD S QRWHY WKH pFHQWUDO DQG LQYDOXDEOH
comrunity programs in the maintenance and revitalisation of Australian Aboriginal languages.

098QGHU ZKLFK VWDWHYV PXVW WDNH HIIHFWLYH PHDVXUHV WR HQVXUH
revitalize, use, develop and transmit to future genersatileir histories, languages, oral traditions, philosophies,
ZULWLQJ VA\VWHPY DQG OLWHUDWXUHV ~
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to sustaininguch endeavours® In turn, that it would be contributing to the sustainability of

the languages themselvés.

Language managemeninstitutions

Given that a multiplicity of state organs haesponsibilities that touch upon language, the
delivery of LRJ would require some degree of central planning and coordinatuamiety of
private and public entities have been created to focus on language policy in relation to a
specific TL or group of Ts. The archetype is the language academy, one of which exists for
manyEuropean minority languagé¥,in turn modelled on the centurietd national

academies devoted to dominant languages like French and Sgandsdte, very few
academies have beenatdtshed for indigenous languages in the Amefiasd

Australasig?' In contrast to the paucity of indigenous language academies, every Hispano
American country has its own academy for the Spanish language, generally established in the
nineteenth centuryesulting intwenty-two national academies dedicated to Spamish.
language academy may, as the name implies, take a very academic apprdahah and

emphasisebnguistic and cultural researcimcluding the creation of dictionaries and

210 zuckermann et al. (2014) propose that this kind of support for community revival efforts be made by
Australian governments as a form of compensation for ling\dH ORVYVY 7KH\ ODEHO WKHLU DSSURLEL
7LWOH” E\ DQDORJ\ ZLWK WKH FRQFHSW RI QDWLYH ODQG WLWOH
211The recent languages survey by the Australian Institute of Aboriginal and Torres Strait Islander Studies
disclosed that at least 30 languages vieiag more widely utilised as a result of successful comminzised

language programs (Marmion et al. 2014).

212gych as Institut d'Estudis Catalans ("Institute for Catalan Studies), Euskaltzaindia (Royal Academy of the
Basque Language) and the Royal GalicAcademy, created in 1907, 1919 and 1906 respectively.

213 Exceptions are the Guatemalan Academy of Mayan Languages (created by a 1990 law), the Academy of the
Mayan Language (in Mexico; established in 1937 and supported by the government of Yucabéithreme

states where Yucatec Maya is spoken), and the Academy of the Mixtec Language (also in Mexico, since 1997).
In Peru there is the High Academy of the Quechua Language, first founded in 1954 and given a legislative
imprimatur in 1990; however, it Bmuchcriticisedinstitution that has had a conflictive relationship with

education authorities, grassroots organisations and professional linguists, as discussed in Marr (1999). The
passage of Paraguayan language legislation in 2010 was followed iby2€i creation of the Academy of the
Guarani Language.

214 n the Pacific there is the Academy for Kanak Languages (Académie des Langues Kanak) established by the
territorial government of New Caledonia in 2007, deriving from the 1998 Nouméa Accords that increased the
WHUULWRU\V DXWRQRP\
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grammarshputif the language concerned is threatened or minoritisathytalso have
objectives of TL promotionThe academynay play the main role in corpus planniathat

is, developing the linguistic resources of the TL, such as coining scietgdimological and
legal terminology, compiling lexical databases, and determining which grammatical and
orthographic alternatives are accepted as staridfa@early, there are significant costs
entailed by this kind of work, in addition to the expense regarding the creation and

maintenance of such an institution.

An academys unlikely to bethe appropriate solution for many Tlssich aghosewith few
spealers or without practices of literacymportantly, it may not suthe needs and

preferences of the TL community, but it is certainly a model that can be consieresl

that community wishes its language to be standardised and developed to be apt for all
domains of uséWhere there are a multitude of small but related languages, it may feasible to
create an institution that covers the entire grouping, along the lines of the Guatemalan
Academy of Mayan Languagé&and the Academyfor Kanak Language?!’ thereby

permitting some economies of scale as well greater levels of coordination with the state and

other institutions.

In other contexts, at both national and-sahional levels, a board, commission or similar
statefunded entity has been established givén responsibilities related to a given language

or languages. Most are concerned with a single language, generally being the one that is both
official for administrative purposes and the language of the population ma&jSiityhis is

not a major irgrnational language, those responsibilities may include some corpus

215|f there is sufficiehdemand, for example if use of a TL becomes obligatory for all governmental operations

in a jurisdiction, it may be possible for a private agency to fulfil some of these functions, as happens with
respect to some state languages: for example, in Firthenel is a Centre for Technical Terminology which

provides terminologyelated services to member companies and institutions and to paying customers, as well as
the Lexical Committee of the Finnish Medical Society. This is in addition to the GovernmealaiianUnit,

which has its own terminology bank (Latoma & Nuolijarvi 2005,-209).

2186\Which now covers 22 distinct language communiFHEp(//www.almg.org.gt/index.php/comunida(}i.elﬂ; is

als responsible for TV Maya.
217 The website of the Academy for Kanak Languages lists 32 languages
(http://www.alk.gouv.nc/portal/page/portal/alk).

2183uch as the Office Québécois de la Langue Francgaise.
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planning®'®In the case of minoritised languages, the functions of a board or commission are
likely to be focused on advancing objectives set by legislation or some other instrument of
stae language policy, involving promotion of the TL, monitoring compliance with legislative
requirements, advising public and private bodies on those requirements, and reporting to the
government or legislature. Such entities include@ie-RUL /D Q J X Bsidd RerBdhR L
Gaeilge(for Irish in both Northern Ireland and the republB®rd na Gaidhligfor Gaelic in
Scotland) and thBan South Africa Language Boarfd®

Other responsibilities may include the undertakingesfsuses, mapping or diagnostic studies

RI WKH VRFLROLQJXLVWLF FLUFXPVWDQFHYVY RI DOO WKH FR
making planning decisionExamples of such data collection inclutie sociolinguistic

surveys carried out by the INALI in Mexico, the Sociolinguistic ADiagnostic provided

for by the Colombian Native Languages Law of 2010, or the Ethnolinguistic Map mandated

E\ SHUXTV ODQJXDJH ODZ ,Q &b wgdiOdar@ucizd@nMiAlly sH\ RQ
a joint exercise by the language policy unit of the regional Ministry of Culture and the

Catalan Institute of Statistics, enabling evaluation of policy outcomes.

In several jurisdictions the post of language commissioreebéan created, including
Canada, Wales, Irelafid and Kosovo, and at Canadian provincial levels in New Brunswick,
Ontarid?and Nunavut

Part of the work of their offices is akin to that of@nbudsmar?® dealing with complaints
from TL-speaking citizens over breaches of their legally recognised linguistic rights,
principally with respect to interactions with public entities that have not complied with
requirements with respect to the languages conceiméuk absence of a body charged with

investigating and making recommendations, the only avenue for enforcement of minority

219 For example, this is the case for the Dzongkha Devedopi@ommission (in Bhutan), and even for

languages as important as Indonesian, which has the Badan Pengembangan dan Pembinaan Bahasa.

220 And also the Welsh Language Board from 1993 until its replacement by the Welsh Language Commissioner

in 2012.

221 The stengths and weaknesses of the first three commissioners named are analysed in depth in Williams

2013b.

222 Title: Office of the French Language Services Commissioner of Ontario. Its New Brunswick counterpart

mirrors the federal body by being concerned witthidenglish and French, whereas the Nunavut Languages
Commissioner has a remit to address the linguistic needs of French and Inuktikut speakers.

22 QGHHG LQ &DWDORQLD ODQJXDJH ULJKWV FRPSODLQWY DUH DGGUH
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language rights is likely to be the court system, with associated expense and delay. Thus an
appropriately designed and resourcetharity, with a sufficient degree of independence
from the government of the day, may be able to protect the right of TL speakers to receive

services.

Another approach is to establish a ministerial or bureaucratic responsibility for a TL or for
multiple TLs. Thus, the culture ministries in both Catalonia and the Basque Country have

long had divisions dedicated to language policy, and Paraguay created a National Secretariat
for Language Policies in 2010. Although less likely to deliver academic rigonstiutional
autonomy, in some systems an insertion of TL responsibilities into state governmental
structures may be a preferred way of ensuring a high level of attention for LRJ. On the
downside there is a risk of politicisation of language issues; whégpossibility of excessive
bureaucratisation is perhaps something shared with boards, commissions and even academies.
Moreover, it would not be surprising if indigenous communities feared that their languages
were, like so much else of their culturablamaterial resources, being appropriated by the

state and settler society elites.

A significant advantage of having TL issues handled by a-f&tatked entity is that it can be
empowered to interact with other public bodies in order to optimise impletioentd LRJ

goals. For example, the authorities responsible for Welsh, Irish and Scots Gaelic are
responsibldor assisting public sector bodies to prepare the plans, policies or schemes that
they are statutorily obliged to produce regarding their useeofL, and of monitoring the

results.

Of course the members of an indigenous community may well conclude that they do not want
decisions to be made about their language by a state body or another institution dominated by
majority society members, just as association of academic or missionary linguists. In that
scenario, LRJ would imply that there be provision by the state of whatever resources are
required to establish and maintain a commubaged organisation that is itself responsible

for designingand implementing LRJ measures.

Expanding into new domains encourage use in private sector and civil society
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As frequently mentioned in the course of the preceding discussion, the actions of state
institutions are able to impact, directlyindirectly, on the attitudes and activities of private
sector actors, be they individuals or organisations. The execution of the kinds of measures
outlined in the preceding subsections will almost inevitably have broader éffetthe

very least, a new visibility of the written TL and its increased presence in schools and
broadcasting may lead fairly naturally to a cross over into private enterprise and civil society,
as more and more people develop an awareness of the justresmply even the

feasibility +of bringing the TL into more aspects of social life. In some cases the public
sector example may spur TL use based on the profit motive, as a way to attract customers

from the TL-speaking community.

However, there is ab scope for state actions to be developed with the objective of actively

promotingthe use of indigenous languages in{stete domaingor example

X Encourage utilisation of the Tlin both internal activities and external interactidns,
civil societyorganisationsind private businesseSuch encouragement could include
publicity campaigns, the provision of financial incentives such as tax concessions, the
bestowing of special recognition for Ffavouring efforts, or the imposition of Tielated
requirements on the awarding of government contracts.

X Audit and amend existing laws and regulations so that there are no impediments to TL
use (for example rules that require transactions or documents to be in the majority
language for them to be vatfd).

X Encaurage the private sector to undertake some LRJ tasks: for exangol@mercial
broadcastecouldtrain indigenous individuals to produce using TL, provide equipment,
or allow translation of programs.

x Provide information to private sector aca@mmunity entities on ways to use the TL in

their workplaces, publicity or supply of servi¢és

224 And, indeed, are an essential qmeEndition: as noted by Rubidlarin (2003: 65), public visibility is

QHFHVVDU\ B3 WR HQKDQFH WKH FDSDFLW\ IRU HPSDWK\ RI WKH DYHUDJH

OLQJXLVWLF H[FOXVLRQ® SHUVRQDOO\

225Thus ECRML Art.13 expects states to include provisions in their financial and banking regulations to permit

the use of TLs in financial documents, aadH OLPLQDWH DQ\ SURYLVLRQ OLPLWLQJ 3ZLWK!
XVH 3LQ GRFXPHQWY UHODWILQH WRVISHFQRO DR RESWORRRPBHIQW FRQWUDFW

documents.

266XFK HIIRUWY DUH DSSDUHQW IURP WKH ZHEVLWHY RI WKH UHVSHFWL
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X Encourage utilisation of the Tih religious services and by religious organisations. This
is particularly apt given that evangelisation was a force thatibated to loss of
traditional cultures in colonised areas.

X As already mentioned, require some inclusion of indigenous language and culture in
curricula in norindigenous school$oth state and private.

X In states where the private sectordsponsible for providing educational and health
VHUYLFHY 7/ VSHDNHUVY ULJKWV WR XVH WKH 7/ LQ WKH
the private sector providers are also bound by TL requirements.

X Promote sporting and other activities in whidhi$ used

X Maintain a register of translators and interpreters available to assist businesses and

individuals.

Intermediary for international networking and funding

European colonial rule tended to draw administrative borders on conquered landmasses
without regard for the original inhabitants, leaving many indigenous peoples spread across
more than one count??/ For a TL-speaking populatiodivided byan international frontier,

a coordinated crodsorder approach to LRJ measures would permit poolindrdf L

resources, strengthen ethnic solidarity, and take advantage of a critical mass that would
enhance the success of measét&€$hus there could be a combined effort in two or more
countries with respect to production of educational materials, training of teachers,
broadcasting activities, funding ofanguage academgyarenessaising campaigns,

accreditation of translators aimterpreters, and other measuf&S/Vhatever the level of

227 prominent examples in the Americas include: Aymara, split between Chile, Peru arid;Bdéipuche, the

biggest indigenous group in both Argentina and Chile; Wayuu, divided between Venezuela and Colombia; and

the Blackfoot, Mohawks and Sioux, all with communities on both sides of th@ds&dian border.

228 ECRML addresses this aspect in §8J W RQ 37UDQVIURQWLHU H[FKDQJHV" UHTXLUL
existing, bilateral and multilateral agreements so as to fosterloooder contacts between users of a common
ODQJXDJH 3LQ WKH ILHOGV Rl FXOWXOHWHDBXGDWLRQGLEHREPDWQRQH G}
facilitate and/ or promote eoperation across borders, in particular between regional or local authorities in

ZKRVH WHUULWRU\ WKH VDPH ODQJXDJH LV XVHG LQ LGHQWLFDO RU VL
229 An example of a crosisorder language agency is Foras na Gaeilg, established in 1999 pursuant to the Good

Friday Agreement for peace in Northern Ireland. It was given responsibility for the promotion of the Irish

language throughout the whole island of Ireland, replacing a botiwttese funding and functions were

limited to the republic of Ireland.
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indigenous or minority seljovernment within any statand the strength of indigenous
networking, someollaboration from the national governments and public institutions of the

relevant states wid facilitatepro-languageendeavoursand may even be essentiil

Aside from the situation of neighbouring countries, national governments are also in a

favoured position to engage in other types of international interaction to support language
maintenance and revitalisation efforts by indigenous communities. Goverrimagets

resources and communication channels that can complement the impressive networking and
outreach work of indigenous political and cultural organisations. As noted previously in

relation to language nests and similar programs, states can providet Sapihat local

indigenous communities and organisations can conduct exchanges of knowledge and

experiences with their peers abroad. An LRJ endeavour is likely to benefit if lessons are

learned from the attempts of communities elsewhere, and successhidjtexsadapted,

UDWKHU WKDQ SRXULQJ OLPLWHG UHVRXUFHY DQG HQHUJLI

There are also a range of foundations, research institutes and other institutions that are willing
to share their expertise in language revitalisation, Istgudocumentation, bilingual

education, or other fields pertinent to LRJ efforts, and/or grant funding to organisations that
are undertaking such endeavours. There will also be universities in other countries that are
able to collaborate in similar waySovernment ministries and other public entitigsotably
universities, cultural bodies and research centiezn use their various advantages to act as
intermediaries, linking such foreign institutions up with indigenous communities and
organisations whin their own country3! Obviously, to accord with LRJ principles, this

intermediation would need to be carried out without imposing their own decisions or

230 Indeed, such collaboration is expected by UNDRIP: Art. 36 (1) Indigenous peoples, in particular those

divided by international borders, have the right to maintain and develop con¢¢ations and cooperation,

including activities for spiritual, cultural, political, economic and social purposes, with their own members as

well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, kbaffiective measures to facilitate the

exercise and ensure the implementation of this right.

BL7TKH\V ZRXOG WKHUHE\ EH IXUWKHULQJ 81'5,3 $UW ZKLFK UHFRJQLVI
have access to financial and technical assistance fraes%tad through international cooperation, for the
HQMR\PHQW RI WKH ULJKWV FRQWDLQHG LQ WKLV '"HFODUDWLRQ" LQ W

relating to language and culture).
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otherwise limiting the control of indigenous communities of their own langtelgted

activities.

CONSTITUTIONS, LAWS, POLICIES: POLITICAL AND LEGAL FRAMEWORK
FOR LRJ

The principles underlying LRJ require states to take concrete actions, such as those outlined
in the surveys of prtanguage actions presented later in this chapter. Importantly, those
principles also imply that such actions should be part of an integrated programme,
representing a sustained commitment rather than an ad hoc response to the demands of the
moment. In turn, this would generally entail setting the programme within somefkind
regulatory or administrative framework.seems reasonable to expect that there would at

least be an ongoing state polmyprogram which may or may not be anchored within a
statutory framework. Beyond legislation, there could also be a constifutauarement

regarding the cultural rights of indigenous peoples and state obligations in that respect.

Is there a preferred legal foundation for LRJ programmes?

To some extentjiversity in the legal vehicles selected for dealing with indigenous languages
may simply refleceach politicelegal systeny pfeferencesegarding the best approach for
establising institutions and providingovernment service#t could be argued thathat

really matters isufficientcommitmentfor appropriate measures to be devised and
consistently implemented, and that this would also hold if a sematignal LRJendeavour

were undertaken. However, as Chapters 6 and 7 will show, such commitmentweay For

the adequacy and continuity of LRJ programmes to be guaranteed, they would need a solid
legal foundation, but also multiple anchoring points across the legal hierarchy and state

institutional structure.

Constitutional recognition of indigensdanguages and associated state responsibilities
would betheideal means ofiving a legal foundation tstateLRJ obligationsfor various
reasonsThis canserve a symbolic purpose as a step towards reconciliation eéntltioV W L Q J
relationships with indlHQR XV SHRSOHV UL JKaéolenrkdedragatrdr ¢ the
commitment made by the stat@nd the majority societyto redress the linguistic and other

cultural consequences of past injustices committed against indigenous p€belesrd
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SV\PHRO PD\ VHHP YLUWXDOO\ VIQRQ\PRXV ZLWK 3LQDFWLRC
rather than deedsand given the tendency of constitutional texts to favour wording with an
inspirational flavour, the wortb-deed distance may seem particularly greatveiver, from

a sociolinguistic perspective, even a symbolic statement of recognition is significant, as it
raises the prestige of the language acknowledged, which has an effect on language attitudes.
Higher prestige in the eyes of the minority speech conityymay motivate them to use it

more often, use it in more domains, and ensure it is fully transmitted to the next generation
(Fishman 1991). On the other side of the coin, members of the majority may also react
positivelyto the higher prestigéherebycreatng a virtuous circle of acceptance that further
empowers minority members to speak, write and transmit their language (de Bres 2011, 365).
Such an attitudinal change will have particular impact if a country has been dominated by a
language ideologyhat sees national unity as threatened by linguistic multiplicity (UNESCO
2003).

As will be seen in Chapter 5 in relation to Colombian jurisprudence, the existence of a
constitutional clause recognising rights to use indigenous langoagesakea practical

difference when communities or individuals take their grievances to the courts, striking down
attempts to place restrictions upon free language use. Similarly, provisions of thiotype

that declare cultural and linguistic diversity to be tamal treasuretmight serve as the

point of departure for fuller pp)d DQJXDJH OHJLVODWLRQ DV ZLWK &RORF
Law. However, there is no guarantee that constitutional articles relating to indigenous

cultures and languages will be amplifim legislative enactments, or otherwise result in
government actions on the ground. In most jurisdictions only a generous judicial
interpretatiod®2 would construea very general, aspirational wording in a constitution

preamble as imposing specific dut@sa state to provide more comprehensive support for
indigenous languages. If the objective is LRJ, constitutional provisions on language would
need to charge the state with positive duties to protect and promote the indigenous languages
within its frontiers.If such obligations are writing into the constitutional text, it is more likely

that inaction by governments will result in court orders to comply with those duties.

232 perhaps comparable to the progressive interpretatiomseshational instruments being rendered by the

IACtHR, explored in the previous chapter.
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No matter how explicit they may be regarding state obligatiorsynlikely that

constitutional provisionsould contain sufficient detail to constitute the entirety of an LRJ
initiative. Rather, they would be the secure juridical underpinnings upon which the legislative
and executive arms of government consteuseriousand adequalg fundedschemeo

provide LRJ to indigenous communiti&epending on the prevalent institutional and
decisionmaking arrangementthe vehicle fora fullerLRJ scheme could bededicated

legislative enactmena regulation that expands upon a genena} &n enunciation of policy

by a ministry orotheRUJDQ RI WKH VWDW ét ¢ adridtircéént™i-h EUD Q FK
specific programme or projedt there is continuity even through changes of government, no
contradiction from subsequent legislative eraaatts, and sufficient resourcing and other

forms of state commitment, then a policy or programme may be a suitable vehicle for the
delivery of measures of LR3I However, both are subject to the vagraries of politics and
position in the legal hierarchy, and are less likely to have the potential for enforceability

through the court system in the event of wompliance with their terms.

Regardless of the framewoselected, and whether or not there is an express constitutional
underpinning, what is crucial is that the scheme be: securely anchored as a state commitment
that withstands changes of government; guaranteed the necessary funds; and protected from

conflicting actions by other entities.

There is also the requirement to satisfy the international legal standards that were analysed in
the preceding chapter. A state commitment to those standards could compensate for any

failure to spell out obligations in ¢hconstitutiontespecially if the domestic legal system

accords the relevant international instruments a status of constitutional equivalence, as with
WKH &RORPELDQ MXULVSUXGHQFH UHJDUGLQJ WKH 2EORFN
detail given insome treaties and conventions can fill lacunae in national laws, of whatever

rank, particularly when the guidance of UN treaty bodies is taken into account.

233 Note that this is not necessarily the case with current policies. For example, according to OLBI (undated),
SWKH PRVW VHULRXV RPLVVLR Q¢ thaBthey keHoMbbe&dedavaltofy FnlnatOre Spro@dingL H V
no details on the technical and financial resources available or target application dates. Canadian language
policies regarding First Nations peoples remain tentative and will take some time to feadal
FRPPLWPHQWYV’
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Of course, the relevant international law also foregrounds the principles of indigeneus self
detemination and prior and informed consent, which are buttressed by the tenets of the
reparative justice approach elaborated in Chapter 2. This means that the optimal legal and
administrative arrangements for LRJ are ones that would enable both planning and
implementation to be oriented by the wishes of the indigenous communities concerned, and

maximise their involvement at all stages.

COMPLEXITIES REGARDING RESPECTIVE ROLES FOR STATE AND
COMMUNITY

The above actions are merely some of the vast rangetiohs that have been attempted in

order to protect and promote indigenous and other minoritised languages and secure the
linguistic rights of their speakers. The suitability of each will depend on the circumstances,
such as the funds available to goveemts, the number and location of speakers, the vitality

of the language, and a range of social and economic characteristics. Most importantly, the
approach chosen must be dependent on the will of the community whose language it is, rather
than forced upoit by the statetsuch an imposition would be contrary to the aims of true

reparative justice.

That brings us to a broader set of concerns regarding the responsibilities of trendtate

indeed of majority socief§?* versus the decisiemaking and actiotiaking agency of the

indigenous communities whose languages would be the object of LRJ efforts. There are many
VHQVLWLYH LVVXHV WKDW FDQ DULVH IURP DQ RXWVLGH SF
indigenous community V O D QMcCBrty2008a; Warner 1999; Matras 200t

GLvvLPLODU IURP WKRVH UHODWHG WR WKH PRUH JHQHUDC
culture (Brown 2003). This sensitivity can be analysed as a reaction to generations of the
colonising sociat and state imposing their will upon indigenous communities, whether by

actual violence or by the implicit violence behind the law and state institutions. With respect

to languages, there can be backlash against the past working practices of linguisesavho

perceived as using indigenous informants to build academic careers, or as having

234 The role of majority society may indeed be one of the most important factors, given that in a state with
democratically elected institutions LRJ schemes will neither be commenced nor continued without the
PDMRULW\TV medhyMfyDZD00$379), longfV HUP VXFFHVV RI PLQRULW\ ODQJXDJH 1
RQO\ EH DFKLHYHG RU EH DFKLHYDEOH LI DW OHDVW VRPH GHJUHH RI
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misappropriated and betrayed cultural secrets (Newman ROfiBas 2005 There can also

be community members who resent being told by an outsider that they lack cayppeten

their ancestral language, whilst that outsider claims to have mastery of it (Warner 1999;

Grenoble & Whaley 2006). More idiosyncratically, there are communities that do not want
outsiders to know anything about their language, seeing it as somsdichegl that needs to

be kept from the eyes and ears of the world (Debenport 2010). Such a stance may also arise
independently of religious attitudgSpolsky 2009, 226) notes a survey revealing that,

ZKLOH D ODUJH SRUWLRQ R riyte BHarde they Gultufd aBcKIBnGWag& HUH Z L «
withnon0—RUL DQRWKHU VHFWRU EHOLHYHG WKDW 30—RUL F.
HIFOXVLYH GRPDLQ RI 0O—RUL

As well as indigenous communities that refuse to collaborate on LRJ efforts because they see
their heitage or cultural control at risk, there may be others that do not want LRJ because

they see their future as dependent on the majority language and are willing to leave their

ancestral tongue behmiHSRVVLEO\ EHFDXVH RI 3UHVLJQMWMD abddtQJ XD JH
the labour and resources required to revive a language, rather than hostility towards their

heritage. Given that the conceptualisation of LRJ identifies an absolute state obligation to

make reparations, in both extreme cases the state isitikd to exercise its responsibility.

7R UHIUDLQ IURP DFWLRQ EHFDXVH RI FRPSOH[ FLUFXPVWD
QHJOHFW SRVLWLRQ™ 1HWWOH 5RPDLQH ZRXOG VF
no settling of the historic debt. If a comnity wishes to deny the state and #atigenous

experts any role in language maintenance and revitalisation, there is no option left to the state

but to provide the recalcitrant community with a quantum of resources that discharges the

VW D W H § ity HowBWRrQjust.ds contemporary linguists have adapted their manner of
ZRUNLQJ ZLWK LQGLIJHQRXV FRPPXQLW L Hfor ex&mieybyWR UHV SH
DFFHSWLQJ WKDW FRPPXQLW\ PHPEHUY DUH WKH 3FXVWRGL
2010, 138) even if they have limited abilities in it, or by devising ways to protect

confidentiality (Debenport 2010}s0 too can state representatives develop approaches that

would enable LRJ measures to be applied in accordance with community wish#se It

communities, rather than the pastionial state authorities and the experts from settler
VRFLHW\YV HGXFDWLRQDO LQVWLWXWLRQV ZKR DUH HQWL)
implemented, and the authorities and the experts then have tlod saslsting with that

implementation to the extent that the community wants them to assist.
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Further, even if the state is currently the repository of the expertise necessary for LRJ efforts,
it could ensure that those activities are sustainable andjendas to the community by

actively training community members in the acquisition of that expertise. This would also
hold for any public or private university or research institute occupying such a position. This
is the approach taken by programmes thae griaining in the Basque Country to Latin

American indigenous language activists (Gonz@&arzén 2013 to the work of INALI in
developing its indigenous staff in sociolinguistic work (Nava 2011); and by the Masters of
(WKQROLQUJXLVW L F VerbitWof& 65 @ RiBH . thef M88ahd1990s, which
produced indigenous graduates who were able to develop-etlugation programmes in

their home communities (Aguirre Licht 2004). The development of a new generation of
indigenous community members with thecessary skill set to carry LRJ activities forward
could be achieved in little more than a decade through targeted educational support in those

communities.

Who speaks for an indigenous community?

A further difficult question is that of who speaks &rindigenous community. Within
Colombian indigenous political life there is frequently a tension between traditional
leaderships and activist organisations, yet as Rappaport (2005) notes, there is also a divide
between political leaders and indigenouguall intellectuals. It is among the latter where we
can expect to find the language activists and educators, whether professionally qualified or
selftaught, and there is no reason to expect that their interests and preferences will
necessarily align witthose of the political class. Whereas the wishes of the political class
would tend to prevail on most issues, perhaps it would be preferable to find a consultation
approach that gives a voice to those who are most involved with language work, rather than
to the sectors that normally make decisions. For example, a consultative body could be
elected or appointed (whether by the political leadership or the broader community) to
exercise responsibility for all languagelated decisions and actions. At the saime, it

must not be forgotten that persons who compose the cultural and educational sector also have
their own intereststsuch as job security, remuneration levels or working conditiams]
therefore cannot be guaranteed to make the decisionséhagsrfor the rest of the

community, or even for the vitality of the TL.
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As with the other challenges just mentioned, this particular complexity does not justify giving
up on the LRJ project altogether. Much as Latin American governments are reackéwmg a n
modus operandi for negotiating with indigenous peoples about land, welfare and development
issues, so too would they be able to find a workable way of dealing with the varied positions
of those peoples with respect to efforts to protect, promote, nmaartd revitalise their vast
diversity of native languages. The challenge of achieving a workable outcome in this respect
will be made very apparent in the Colombian case study that constitutes Part B of this thesis.
The analysis of the Colombian languggdicy scenario demonstrates many of the

complexities and contradictions discussed in this sea®mell as highlighting some tife

obstacles in the path of any effort to provide LRJ.
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PART B

CASE STUDY OF LANGUAGE POLICY IN COLOMBIA:

DO RECENT DEVELOPMENTS IN LAW AND POLICY
DELIVER LINGUISTIC REPARATIVE JUSTICE FOR
&2/20%,$96 ,1',*(1286 3(23/(6"
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CHAPTER 5:

&217(:7 2) &2/20%,$76 1(: /$1*8$*( 32/,&,(6
3$67 $1' 35(6(17 2) 7+( 67$7(716 5(/$7,216+,3 :,7+
ETHNIC GROUPS

As the first component of the Colombian case study constituting Part B of the thesis, this

chapter examines the social aBBROLWLFDO FRQWH[W LQ ZKLFK WKH &XOV
the Native Languages Law were developed. It thereby preparesotireddor my

examination in Chapter 6 of the processes of policy development and implementation, and for

the broader evaluation in Chapter 7. The reader will recall that Chapter 1 set out the
methodological composition of this case study, with supporttagildsupplied in the
DSSHQGLFHV 7KDW GLVFXVVLRQ RI WKH 3KRZ™ RI WKH FDVF
FRQVLGHUDWLRQ RI WKH 3ZK\" WKDW LV WKH ILUVW VHFWIL
rationale for selecting Colombia as the subject cdse study to examine LRJ. It notes that in

some ways Colombia is typical of the countries where LRJ would be applicable, while in

other respects it is quite atypical. That mix of characteristics is apparent in the subsequent

section, in which | presentth PRVW VDOLHQW IHDWXUHV RI &RORPELDT
system and social context, including the impact of the armed cozfhiet feature that most
distinguishes Colombia from other states in which LRJ is likely to be owed. That is followed
byanex W RUDWLRQ RI UHOHYDQW IDFWRUV UHJDUGLQJ WKH W
ethnic minority population: indigenous peoples; ABolombian communities, including two

creolespeaking minorities; and the small Roma or gypsy comm@tiity.

Thechapter then proceeds to examine the history of the positions taken by the Colombian

state and society with respect to the ethnic groups and particularly to their lanégifates.

historical analysis, in addition to providing further background for understanding the policy
processes unfolding since 2008, gives an overview of the past injustices inflicted on
&RORPELDTV LQGLJHQRXYVY SHRSOHV DQ®ORYWKHLWY W L © R DRADL]I
that resulted. The analysis also indicates the extent to which the Colombian state has failed to

25 This is a brief summary only, addressing only those peoples artaspat arespecificallycovereal within

this Part B case study

236 Fuller detail on relevant historical events, including some that occurred outside Colombia, is included in the
chronology in AppendiB.
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discharge its international obligations with respect to indigenous languages and linguistic
rights, thus building the case for a call faR.L It shows how developments in Colombia have
been influenced by external phenomena, and how state decisions and actions regarding ethnic
groups have been subordinated to other political and economic priorities, despite significant

variations between difent historical periods.

To close, the chapter looks at the ministries and other state bodies that had roles in the
formulation of the PPDE and Native Languages Law, leaving the reader prepared for the

analysisof those developmenis Chapter 6.

THE APPROPRIATENESS OF COLOMBIA AS A CASE STUDY REGARDING
LINGUISTIC REPARATIVE JUSTICE

The conceptual framework of LRJ outlined in Part A of this thesis is prima facie applicable
where indigenous peoples conquered by European colonial expansion remaimsisrdi

within states that emerged from the colonial period with the settler population retaining
political and economic dominance. As made apparent in Chapter 4, this categorisation
embraces, at a minimum, the United States, Canada, Australia, New Z&akarild and

most of the Spaniskpeaking countries in the Ameri¢&$with Colombia ranking among

those Hispanoamerican stat€®lombia$ indigenous citizens approximate a mere 3% of the
national population, within a state that represents the continuaiti@ Spanish colonial

jurisdiction in more than merely territorial terms (for example, extending even to the
composition of its ruling elite). The historical vicissitudes undergone by its indigenous
populations in the colonial period and the first centf independence, as summarised in the
analysis that follows, are broadly comparable with those experienced in the other countries in
this category, including the consequences on native language practices. Thus, with respect to

its responsibility to prade morallybased LRJ, Colombia is not greatly divergent from those

237 As seen in Chapter 4, there are strong groundstgardSweden, Finland and Norwag owing LR the
Saamj and so todRussiavith respect toa range of indigenous peoples in its Arctic, Siberia and Far East

regions similarly for the French overseas territory of New CaledoXihough not involving European

% vel}vU §Z ]Sp S]}ve }( 1 % Vv[e ]Jvp v §Z JE]JP]V 0 % }%o0 ¢ }( d ]JA v

that suggest LRJ may be an applicable framework.
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other states. By being a typical representative of the group in this regard, it would appear to

be acceptable as a subject of a case study regarding LRJ.

As a developing country, Colombetantrasts with the Englisspeaking settler statesso if
Colombia proves able to deliver LRJ, the wealthy Anglosphere would have little excuse for
not doing so. Obversely, that development level means it would serve as an appropriate
benchmark for its &tin American peers with respect to their own provision of LRJ.

Colombia is noted for its strong indigenous organisations and for a high official recognition
of indigenous rights, with channels of political participation for indigenous leaders and
official embrace of multiculturalism; as such, a study like this one may indicate whether that

enhances prospects for LRJ.

However, its great point of departure from the other Latin American states and those in North
America and Australasia is alsomething that makes it a worthwhile candidate for closer
investigation. What most differentiates Colombia is the protracted armed conflict that has
GRPLQDWHG LWV PRGHUQ KLVWRU\ DJJUDYDWHG LQ UHFHQ
trade. The millims of people displaced from their homes and otherwise victimised by the
violence include indigenous individuals, families and entire communities; the perpetrators
include guerrilla groups, rightwing paramilitaries, drug gangs, and in some cases the armed
forces?*® From the standpoint of indigenous cultures and languages, this has meant the
infliction of forms of damage that are additional to the types of harm experienced by
communities in countries without such violence, or that have had shorter perautslict,

such as Peru and Guatemala. As it happens, the Colombian conflict has coincided almost
exactly with the era of international and infemerican human rights law explored in

Chapter 3. If anything, the impact on indigenous peoples has been tylesitas the last few
decades, when the legal obligations borne by Colombia have increased in line with its
ratification of more international instruments. Thus, Colombia is likely to rank as one of the
states with the highest burdens of legaéiguired IRJ, which makes it a particularly

interesting subject for this research.

238 The violence has also forced greater numbers of-maligenous pasants to move asolonos(colonistg
into areas of indigenous settlemertta kind of displacement domino effect, one of many indirect

consequences of the conflict.
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RELEVANT POLITICAL CONTEXT

JRU PRVW RI &R-O&pdaddndp\histoR/Mpdlitics was dominated by two parties,
Liberals and Conservatives. The leaders of both sides beloaglee political and economic

elite of European descent that lived comfortably within a quite plutocratic system (Rojas
2002), yet the partisan rivalry frequently crossed into bloody violence, notably in the
Thousand Days War of 1899902 and the notonidy period known asa Violenciathat

began in 1948. As in other countries in the region, the Liberals tended to be associated with
anti-clericalism, federalism and social and economic modernisation, while Conservatives
favoured a centralised state anstrang role for the Catholic Church (Rojas 2002; Bushnell
1993).A tendency for the Conservatives to have more success in gaining and retaining the
SUHVLGHQF\ LV EHVW H[HPSOLILHG E\ WKH 3&RQVHUYDWLYF
(Torres del Rio 2010, 45However, at key points in the twentieth century, Liberal control of

the national government provided openings for land reform and other policies that gave some

benefit to indigenous populations.

In contrast to other Latin American nations, there wdg one, quite brief, period of

dictatorship?®® However, presidents frequently imposed states of emergency that they used to
oppress the opposition (Bushnell 1993). Various other features of the Colombian system

meant it was far from the model of representative liberal democracy, such as tHE©7958
31DWLRQDO )URQW™ SHULRG ZKHQ WKH /LEHUDOV DQG &RQV
other positions between themselves to the exclusion of all other parties (Bushnell 1993).

7TKXV DOWKRXJK VWULFWO\ VSHDNLQJ WKdiipartof 8t XOWLF X OV
wave of postdictatorship democratisation that occurred in much of Latin America in the late

1980s and 1990s, some of the background circumstances were comparable, and it was

certainly consonant with social and political trends that werergésed across the continent.

2% General Rojas Pinilla, ruling from June 1953 to May 1957, was installed and deposegth {teaneful coups
supported by both parties. A military junta then took charge until a Conservative was elected in August 1958
(Torres del Rio 2010; Bushnell 1993).
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The modern armed conflict

Colombia is notorious for the armed conflict that has been raging since the founding of

FARC?**in 1964, in many ways a continuationlaf Violenciaof 19481958. It has involved

left-wing guerrilla groups such as FARC and E#Na fluctuating constellation of right

wing paramilitary bands (often supported by powerful economic and political interests), and

WKH VWDWHYYVY DUPHG IRUFHV )URP WKH oOvativ H V WKH FR
&RORPELDYYVY HTXDOO\ QRWRULRXYV LOOHJDO GUXJV LQGXVW
became lucrative sources of funds for the armed groups, and arguably a raison d'étre that

eclipsed their purported ideological motivations.

In addition to comiderable death and destruction, the number of persons displaced by the
violence runs into the million@Amnesty Internatione2008&; IACHR 2010) In the last two

decades that displacement has disproportionately affected indigenous ai@bksinabian
communities as the drug industry and the political conflict have moved into new areas.
Indigenous leaders and activists have often been deliberately targeted, along with union
leaders and humans rights activists (Jackson 2002; Amnesty International AXDAR

2010. The relationship between the armed forces and the paramilitaries, human rights abuses
by state agents, and military tactics that pay little heed to civilianbeellg, are factors that

have deepened the mistrust that many ethnic minority memberdSdrahe state, a state

which is already widely viewed as serving the interests of a few powerful economic and

political elites in a profoundly unequal society.

The government of Alvaro Uribe, who was president for two consecutive terms from 2002 to

2010, took an approach to the conflict that resulted in an even tenser relationship between the
Colombian state and its ethnic groups. Elected on a pledge to fight back against the guerrillas,
Uribe DGRSWHG D SROLF\ KH ODEHO O Hdled GréhwehRoFdéfbrideL F VHF X U
expenditures from 5.2 per cent of the budget in 2004 to 14.2 per cent in 2010 (US$11.057

billion), exceeding the education budget (13.9 per cent of spending). The consequent ramping

up of operations against FARC and ELN resulteghinority communities being even more

caught up in the conflict than before. Uribe was also inclined to criticise human rights

240 Fyerzas Armadas Revolucionarias de Colon{Bavolutionary Armed Forces of Colombia).

241Ejército de Liberacion NaciondiArmy of National Liberation).
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defenders, some of whom had spoken out in support of indigenous peoples, as sympathisers
of the guerrillagAmnesty Internationg2008&), and on occasion implied that indigenous

communities were themselves also collaborating with the ed&my.

An improved security environment over the last decade has intensified efforts to exploit
resources, often in territories grantedridigenous or AfreColombian groups. As well as

protests and litigation, this has often led to violence and displacements. Just as in earlier

periods of the conflict, efforts by powerful economic groups to seize land or control resources
drove much of theiolence (CECOIN 2008). Many of the most recent disputes between the

ethnic minorities and the state and/or powerful economic interests have involved

megaprojects, such as dams, epahmines, oil and gas pipelines, exploitation of rainforest
timberandd O SDOP SODQWDWLRQV OXFK RI WKH &RQVWLWXWL
minority rights to land and to prior consultation has related to megaprojects (Rodriguez

Garavito 2011).

Contemporary political structures

Like all independent Latin Americasiates, Colombia is a presidential republic. The

president is chosen by direct election, with the yacesident on the same ticket, and then
appoints cabinet ministers. The national legislature is the Congress of the Repubilic,
consisting of Senate and Hise of Representatives. Two of the 102 senators are elected from
an indigenous list, while in the lower chamber there are two reserved seats for Afro
Colombians and one for indigenous, from a total of 166.-4year terms apply for elected
officials in bot legislative and executive arms. Lawesygég are made by the Congress,

whilst the ministries responsible for the subject matter of legislation publish decrees
(decreto$ that provide the implementing detail and therefore resemble regulations in the

Westninster system.

Colombia is divided administratively into thirtywo departments plus the capital district of
Bogota. Although it is not a federal polity, a significant decentralisation of powers was

effected by the 1991 Constitution. Each department maéeated assembly, as well as an

242 |n addition to the fuller picture painted by the chronology in Appendix B, several statements and events that

coincided with key steps in the PPPEbcess are noted in Chapter 6.
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elected governor who appoints secretaries to run a range of secretariats, for example, of

education or culturetthus approximately corresponding to the ministries at national level.

3$125%$0% 2) &2/20%,$76 ,1',*(1286LBY2ARD LANGUAGES

The indigenous population of Colombia prior to the Spanish conquest has been estimated at
about ten million people (DNP 1997, 29). In contrast, the 2005 census counted 1.39 million
indigenous individuals, or 3.43 per c&itR | & R O RpRUlaligh(DANE 2007, 38%4In

the Latin American context, those numbers refer to persons who identify as indigenous.
Millions more may be primarily native in genetic terms, and possibly only a few generations
away from being culturally indigenous, batother respects see themselves as part of the
mainstream population, and no different from thestizogmixedrace) who constitute the

largest single group in most of those countries.

Although indigenous communities are present in every one of CoDrfii WwWoL U W\
departments, their distribution is very unevBEme arid department of La Guajira on the

Caribbean coast is home to the Wayuu, who numbered 268,000 at the time of the 2005 census
(DANE 2010) and are even more numerous across the bordenaziaa, thereby

constituting the largest indigenous ethnicity in both countries.

The second largest indigenous group is the Nasa or Paez, chiefly in thevestgm
department of Cauca, which also follows La Guajira in quantity of aboriginal inhtsgitan
Noted for their resistance on matters of land and culture throughout the twentieth century,
their political activism has continued to be pronounced in recent $8#sthe same time,

their territories remain affected by the armed conflict and have not shared in the increased

243 That percentage is only slightly higher than that of Venezuela and Brazil, slightly less than Chile, Panama

and Nicaragua, but significantly behind Mexico, Ecuador and Peru, and especially indigeajority

Guatemala ah Bolivia.

244 & XUUHQWO\ HVYWLPDWHG DW PLOOLRQ '$1¢( &RORPELDYV SRS
America, and to Mexico in the Spanisheaking world.

245The 2005 Census reported that Cauca has just under a quarter of a million ingligbabitants, amounting

to 17.85% of the national indigenous total, and to 21.55% of the total population of Cauca (where-the Afro

Colombian proportion is even higher) (DANE 2005, 38, 40).

246 Exemplified by marches on Bogota, blockages of theAarrican Highway and occupations of disputed

lands.
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security experienced by other parts of the country in the last decade. Nasa played a pivotal

role in bringing indigenous activism to prominemcéhe 1970s, particularly through the

regional organisation CRI&/ formed in 1971 in conjunction with smaller neighbouring

peoples in the same department (Laurent 2005, NG)eworthy anongst those neighbours

arethe Guambianosr Misak Numbering only 30,000, they share the political activism of

the Nasa, as well as a leading role in ethnoeducational and other exercises of cultural

assertion (Rappaport 2005). Lorenzo Muelas, one of two Indians elected to the Constituent
Assembly in1990DQG DV VXFK D FUXFLDO SOD\HU LQ WKH QHZ FRC
pluriculturalism and indigenous rights, is Guambiano, as was the first indigenous person to be

governor of a department (Laurent 2005).

In the sparsely inhabited Amazonia and Orinageigion$*® the absolute populations are

smaller, but there are more distinct peoples, higher indigenous proportions of the
departmental populations, and the greatest numbers of recognised indigenous territories or
resguardogLandaburu 2004 aurent 2005PANE 2007, 39). For example, the two

departments with the highest indigenous percentage in their populations, namely Guiania and

Vaupés, both in the Amazon basin, each have fewer than 12,000 inhabitants.

The vast expanses of Amazonia also host theuasindigenous communities in Colombia

(de la Cruz 2014dhat do not have interaction with the state and majority sqdetyng
SXQFRQWDFRUIGIWRXEMWQ Y R G*XReaed histoty\sRo@LThonl. R Q

vulnerable such groups afehe NukakMaku ae a huntegatherer population that used to

live in complete isolation in the Amazonian department of Guaviare, but they commenced
FRQWDFW ZLWK WKH RXWVLGH ZRUOG LQ ,Q D WUDJLF
realities, the Nuka#viaku weresubsequently driven from their lands by combatants and coca

growers. Half of the community perished from diseases new to them, while the several

247 Regional Indigenous Council of the Caud@onsejo Regional Indigena del Cauca.

248 The Amazon and Orinoco basins respectively. The latter regaiadsknown asos Llanos(plains), as much
of it is tropical savannah rather than jungle.

249 Colombian law (&. 17 of Decree 4633 of 201how commits the stat® guaranteieg the right of
uncontacted tribes artdbes living in voluntary isolation to reain in that condition and to live freely according
to their cultures on their ancestral territories (Ruiz Soto 201®re are more numerous examples of such

communitiesn Brazil, Peruand Bolivia (ACHR 2013)

125



hundred survivors live in desperate circumstances, dependent upon state assistance and facing

cultural disintgration?>°

Indigenous governance and territoriality

Colombian state entities currently recognise 87 indigenous peoples, but the national umbrella
organisation ONIC (National Indigenous Organisation of Colombia) claims that there are 102
(ONIC 2013). All of those peoples have some form of traditional awyhatrthe local level,
generally acabildo, a form of community council that was regularised during the colonial
period (RoldarOrtega200Q Laurent 200%h Existing in parallel to those structures are the
organisations formed in modern times, which areenre@mparable to social movements or
NGOs, and may be morethnic or multiethnic. It is not uncommon for there to be

competing organisations or authorities within the same indigenous group.

Modern Colombia has seen an expansion of the colonial institoti@sguarde which

refers to an indigenous community with collective title to land accompanied by self
governance in the form of tleabildo. A majority of Colombians identified asdigenousare
registered as residentsresguardosCurrently 31.5peFHQW RI &RORPELDYfV ODQG
totalling 36 million hectares, is recognised as belonging to indigenous communities
(CECOIN 2008). Although this figure is much higher than the aboriginal proportion of the
population, it is chiefly comprised of vast jungtadts in the Amazon and Orinoco basins,
where population density is extremely low. In contrast, many of the peoples living in more
heavily settled parts of the country have been granted very little land, and it is often very
marginal in terms of appropretess for agriculture, a problem particularly marked in Cauca
and Narifio (Roldan Ortega 2000). Hence increased control of traditionaldandsin the
case of groups that have been colonising new territories, titling of new land on which to
subsisttremains a very high priority for most indigenous organisations, just as it was for
Indian leaders in earlier periods, such as Quintin Lame in the 1920s. The situation is

complicated by the fact that holding title to their lands has not prevented many findans

20There has been extensive coverage optigt of the Nukak Mak( and the institutional response, for
example IACHR (2006), IACHR (2013), Mahecha Rubio and Franky Calvo (2013), and the campaign by
Survival International (see www.survivalinternational.org/tribes/nukak). The majority of the dpleeave

also been forced to take refuge in the same area (UNHCR 2011).
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being displaced by conflict or brutally evicted to make way for coca or oil palm cultivation
(CECOIN 2008).

Just over one million indigenous persons were reported by the 2005 Census to be residing in
rural areas, in most casesr@sguardo§DANE 2010, 31). Given that contemporary

Colombia has been marked by a rural exodus to the cipesmpted by both economic pull
factors and violenceelated pusHactors +the low numbers of indigenous persons recorded

as having urban resideng®yindicatea tendency for indigenous internal migrants to re

identify as norndian.

Ethnoeducation

Another indigenous demand that began receiving attention from the state prior to the 1991
&RQVWLWXWLRQ ZDV HGXFDWLRQ 6LQFH DWLIMRKMINVWDWH KI
elsewhere in Latin America as Bilingual Intercultural Educati@as suitable for schools in

indigenous communities (Enciso Patifio 2004). It can be summarised as education appropriate

to the cultural realities and the wishes of minority camities, and generally includes

efforts to incorporate the traditional language as either subject or medium of instfefction.

In theoretical discussions and in the documents of indigenous organistii@ad)as been
increasingeferenceto educacion prpia. While directly translated a8RZQ HGXFDWLRQ ~ L\
perhaps besendered in EnglistDV 2 HQ G R J H Q RRA/R M GX RP WEKrR@aMA\
HGXFDWLRQ’

SUHVHQW FRQGLWLRQ RI &RORPELDTV LQGLJHQRXV ODQJXD

Although various classifications have bgenposed??the Culture Ministry (Mincultura

2009b) accepts a taxonomy that identifies thirteen distinct language families and treats

21 Ethnoeducation generally lacks this languagjated dimension in the case of Af@plombians and of
indigenous peoples whose languages are long extinct.

2%2Indeed educacion enddgenthe Spanish equivalent of this term is also frequently utilisesome

indigenous scholars and organisations in Colombia.

253 Estimates of the number of families varies between six and eighteen, depending on the approach of the

linguistconcerned (Trillos Amaya 2003, &®U). The total count of languages may also differ when there is
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another eight languages as isolates (that is, with no relationship established to any known
language), which means theme &aventyone distinct language stocks. Thus, in addition to
PXOWLSOLFLW\ &RORPELDYV DERULJLQDO ODQJXDJHV UHIC
GLYHUVLW\  PYDQV

Of the approximately 781,000 members of indigenous groups that retain sovee nati
language use, 65.41 per cent were recorded, byageilission, as being speakers of their
UHVSHFWLYH FRPPXQLW)\T\2bthpidedthhidities$rivghich the
traditional language survives, only thre@/ayuu, Nasa and Embetghave more tha

50,000 members, while thidpur groups consist of fewer than 1000 persons (Landaburu
2004). According to the PPDE documents (Mincultura 2008b), at least nineteen languages are
in serious danger and five are almost extinct. At the other end of theuspefitteen
languages have a strong vitality and are still being transmittedgesregationally, but risks
are identified. The remaining languages occupy an intermediate position: in a situation of
unstable equilibrium, with the next two to three desadkterminative of their prospects
(Mincultura 2008b).

7KH 33'(1TV FRQFOXVLRQV RQ WKH YL \dehanktitethat irdsbrrek VXU Y L
areas, depending on historical circumstances, traditional cultures and linguistic practices have
remained sbng up to the present day. This is the case with much of the department of

Vaupés, where a distinctive complex of cultures is marked by langledgeed exogamy, so

disagreement on the perennial question of whether or not two related speech varieties should be classed as a

single language.

2% This compares with countrielsat have many languages, biltderiving from only one or a few separate

language stocks. For example, apart from the Spdoaishd creole Chavacano, all 185 languages native to the
Philippines are in the Austronesian family, while the mainland langusEdedia are spread among only five or

six language stocks (Ethnologue 2013). Across the entire continent of Europeyiatimigmant languages

belong to the Inddcuropean family (including Romany), save for a handful in the Fivgiac family and one

isolate, Basque.

255For every one of the 94 indigenous groups listed in the census group there were one or more respondents

ZKR DQVZHUHG LQ WKH DIILUPDWLYH WR WKH TXHVWLRQ 3'R \RX VSHDN
Cultura 2009B, 10). The nespecific nature of this questioafor example, a person whose community has only

spoken Spanish for several centuries may quite rightly identify Spanish as the language of his or her group
aSSHDUV WR IUHH WKH 3H[SHUWV’ W B4 indRgerwus Gixgdadgedi@ NHe@edpéhses ol D W K H L

96,000 persons whose ancestral languages are known to be extinct are discounted from the discussion.
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that every individual has parents from different language groups and may be adept in up to
five languages (Aikhenvald 2002; Landaburu 2004). Similarly, the Wiwa, Arhuaco (or lka)
and Kogi peoples of the Sierra Nevada de Santa Marta mountain range are famed for having
preserved their ancestral languageslitional lifestyles and belief systerfGroll 2009,

28) 2% Although less isolated, the large Waytu population of La Guajira, with its history of
resistance, has also proved to be holding strongly to its linguistic traditions. Yet, even in such
communities, both the PPDE findings and indepehdsearch by linguistics reveal a

tendency for the youngest age cohorts to have greater use of Spanish at the expense of the

ancestral languagé’

In contrast to the Vaupés, in other parts of Amazonia many communities were devastated in

the early twentith century through enslavement and brutal treatment by rubber barons. This
historic episode, generally labelladlocausto cauchero3UXEEHU FROOHFWRUYfV +RC
Spanishlanguage writings, resulted in the extermination of some communities andatultur

collapse of others, pushing a number of languages towards extifRétne such language

is Nonuya, which only has one surviving elderly speaker in Colombia (Mincultura 2009).

Indigenous groups with extinct or dormant languages

As indicated by the 2005 Census figuPQ G WKHQ E\ W K & si2eab(d] (MooRitnN
RI &RORPELDYV LQGLJHQRXV LQGLYLGXDOV QR ORQJHU VSH

256 This sierra rises dramatically from the Caribbean coast to peaks of over 5000 metres, a topography that
provided its native inhabitants with sanctuary from the Spanish conquest (Landaburu 2004). Adelaar (2004)
cites evidence that some of these communities discourage the learning of Spanish, particularly by women, which
suggests a favourable base for ongoimgher tongue maintenandde adds that multilingualism in all the
6LHUUDYYV ODQJXDJHV LV FRPPRQ

257 Even strong cultural activism is no guarantee against language shift. CRIC was the national leader in
establishing ethnoeducation programs in their tergtoaind in 2005 undertook a sociolinguistic diagnostic
VXUYH\ WKDW VHUYHG DV D PRGHO IRU WKH QDWLRQZLGH GLDJQRVWLF
(Bodnar 208; Gonzalez Garzén 20)1.3Despite these labours, many Nasa and Guamisiettlements have
experienced language shift to Spanish (Pineda Camacho 200023 2Mlinisterio de Cultura 2009b, 38). Of

the six smaller ethnicities that are also members of CRIC, four have completely lost their ancestral language and
another is likely® cease using theirs within a few decades.

258 president Santos delivered an official apology for this atrocity in 2011, but without announcing any

additional reparative measure.
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analysis shows this to be true of the entire population of stinmécities?>® The latter
VLWXDWLRQ KROGV IRU WKUHH RI W KZénk, Rijacs\and PRsto® RVW SF

Groups that lost their traditional language in centuries past include communities that had
abandoned their indigenous identity or kept silent albpatprocess labelled de
Indianisation. Conversely, the modern recuperation of that idessityl the recovery or
invention of cultural practices and traditiosss re-Indianisation or resthnification (Chaves
andZambrano 2006; Rappaport 2005; Laur2®®5). This phenomenon has been noted in
relation to the Kankuamg@orales Thomas 20} ,1the only one ofhefour aboriginal

peoples of the Sierra Nevada de Santa Marteve undergone full language shift to

Spanish

Even before the advent of moderpeathnification, all the above groups were considered to
be surviving indigenous peoples, even if notalnponentommunitiesandindividuals had
maintained the identity. However, the Mokana in the vicinity of the Caribbean port of
Barranquilla were noteernally regarded as a continuing people until quite recent times, yet
have now managed to-establish aesguardoand are attempting to revive a language of
which little is known (ChaveandZambrano 2006; Trillos Amaya 2003). Like thena,

Pijaos, Kankuamos and Pasttiee Mokana are specifically mentioned in Mincultura (2013a)
as groups being supported by the Culture Ministry in revitalisation efforts.

A striking example of reethnification including attempted linguistic revitalisatiois the

case othe Muisca. The Spanish foundation of Bogota in 1538 occurred in the Muisca
heartlandandtheir language was deployed as a lingua franca for purposes of evangelisation
and administration of the nativé8.When both Church and government ied solely to

Spanish, the Muisca tongue lost vital sgaemd it died out completely in tleéghteenth

259 The sociolinguistic diagnostic campaign undertaken by the PPDE team omliethtige 72 groups with

some retention of language, even if minimal. However, Article 14 of the Native Languages Law explicitly
countenances the case of communities that wish to document, revive or otherwise work with an ancestral
language that has ceadede spoken, and Culture Ministry press releases in late 2013 refer to such
communitiestwhich would accord with the theoretical framework of linguistic reparative justice developed in
Chapters 2 to 4.

260 As happened with languages like Nahuatl, QuecAymara and Guarani in other Spanish territories and

Tupi in Brazil.
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century(Triana y Antorvez 1997 All Muiscaresguardosvere also dissolved. However,

with the birth of the modern indigenous movement in the 19@@4gtee rise of identity

politics, perhaps enhanced by the opportunity to gain material benefits after 1991 (Chaves
andZambrano 2006), several small communities at the edge of Bogota have been asserting
their Muisc&®* identity, uncoveringesguarddtitles from archives, reviving dormant myths

and customs, and even attempting to recover their lost language, all the while fighting to
receive recognition from various government entitssich recognition being the

prerequisite for greater access to stateisesvand transfer payments.

Whether driven by economic motives,sagjgested bgome critical press coveragsuchas
$UHQDV L Q U HXXDm W EHRr@omstiRutihGakgéhuine embracing of a once
suppressed cultural identity, the phenomenon-etheification has been an important
DFFRPSDQLPHQW RI WKH PXOWLFXOWXUDt@lieswfhRP™ LQ FRQW
critigues of Colombian multiculturalism as somethingrpoted by the state in order to

facilitate a move from class consciousness to ethnic identity as a way of reducing the power
of classbased movements, which, when expressed in the form of guerrilla struggle, had been
threatening elite economic interests flecades (ChavesmdZambrano 2006)As discussed

in Chapter 4, state support for efforts to recover elements of extinct languages can be an
appropriate form of LRJ for indigenous communities. However, Chapter 7 revisits the
guestion of whether, in the @mbian context, these-ethnifying communities should be

prioritised as recipients of LRJ measures.

AFRO-COLOMBIANS, RAIZALES AND PALENQUEROS

Afro-Colombiang®2 constitute the largest minority in Colombia: an estimated 4.31 million in
2005, or 10.62 gr cent of the populatiof?® Many observers would fix the figure at closer to

261 |ncreasinglyspelt Mhuysga’ by some members of this communifgernandez Vara2013)

262 This is the most common English renderingfsbcolombianosin Colombia other acceptable terthe
excluding racist pejoratives, such as those listed in Mosquera Mosquera 2005,8#)dascendientes
negros negritudegreferring to the communities rather than the individuals) and now the simple desafiptor
263The 2005 census obtained this figure using a criterion ofdmitification as black, Afrd€Colombian or
mulatto (DANE 2007, 38). The challenges faced byrtiional statistics agency in enumerating the black

population are discussed in Estupifian (2006). Changes to the methodology, designed to more accurately capture
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16 or even 20 per cent (Estupiiian 2006), but it is clear that large number of Colombians do
not identify as black despite being of predominantly African de§¥essomething that is
changing as poor people, after centuries of blackness being equated with backwardness, see
the advantages of being classified as part of an ethnic group in the modern policy framework
(Amparo Rodriguez 2005). Colombia has the largdést@n-descent population of the

Spanish speaking countries, behind only the USA and Brazil in the Americas. Racism is a
significant issue, although the distinctive configurations of race in Latin America mean that
racial discrimination may be expressed a&ffected differently than in Englisspeaking

countries (Wade 1993). Afr@olombians score well below the population average on many
key indices of social welfare, such as literacy, school enrolment and mortality rates (Bodnar
2008a; Amparo Rodriguez 28061). They dominate the population in areas along the Pacific
&RDVW ZKHUH FKDOOHQJLQJ QDWXUDO FRQGLWLRQV VXFK
widespread malaria, meant communities maintained a distinct culture with little interference
from therest of Colombia until recent decades (Castillo 200232 In contrast to

indigenous Colombians, a majority of blacks are urbanised. Further dispersal to cities
throughout the country has occurred in recent decades, often as a result of forced
displa@ment, especially with the extension of coca growing and armed conflict into the

Pacific areas since the 1990s (Rodriguez Garavito et al. 2009).

In response to the growth of activism and identity politics since the 1970s, organs of the state
began to adess specifically the needs of its black citizens, particularly after the passage of
the 1991 Constitution. In its wake, Law 70 of 1993 recognised a range e€Afoonbian

rights, including ethnoeducation, and established mechanisms for confirmingdieellec
ownership of land by black communities on the Pacific coast (Escobar 2008). To date, 3.4

million hectares have been titled to Pacific communitiathough extensive portions have

the size of the AfreColombian population, resulted in a much greater figure than that moddycthe 1993

census: 502,343, or just 1.5% (DANE 2007, 33).

264particularly on the Caribbean coast, where close on half a millennium of racial mixing has forged a
population identifying itself asostefio of varying shades of skin colour and possessiragge of cultural

features that are clearly of African origin.

265The Pacific department of Chocé stands out for a population that is 82% black (DANE 2007). There are also
significant concentrations in the intAndean valleys of the Magdalena and Caucers\(including the city of

Cali) and the Caribbean coast (Estupifian 2006).
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since been violently usurped for coca or oil palm cultivation, tdittei drug exportation, or

because of other incursions by guerrillas, paramilitaries or armed féfces.

7KH RYHUZKHOPLQJ PDMRULW\ RI &RORPELDTV EODFN SRSX
the ethnoeducation processes authorised by Law 70 and dedétopugh the 1990s

generally entail an intercultural approach without being bilingual as®(€he PPDE has

not included AfreColombians in general as an ethnolinguistic group. However, Colombia,

uniquely in the Spanisepeaking Americas, has two creéhnguages in addition to its

indigenous tongues: Palenquero and Islander Creole English. The communities in which

those creoles are spoken have distinct cultural identities and have in recent times been given a
separate recognition by national instituiso extending to inclusioof the laaguagesn the
GHILQLWLRQ RI 3QDWLYH ODQJXDJHV  LQ WKH 33'( DQG 1DW

Palenqueros

In colonial Colombigalenquesvere settlements established by escaped slaves in isolated
areas, beyond the reach ofarual authorities. After fierce conflict in the eighteenth century

only one such community continued in existence: San Basilio de Palenque, 80 kilometres
from Cartagend® It is the only place in Latin America where there has been survival of a
creole language developed from the language contact between Spanish and the languages of
enslaved Africans, and as such is a relic of that traumatic historic encounter. About 5000
Pdenqueros live in that municipality, while there is a diaspora of 3000 in the coastal cities of
Cartagena and Barranquilla (Mincultura 2009B). Despite considerable community pride in
their heritage, a range of factors, such as increased contact witlcithexsehave led to the

declining use of the language. Of the 7470 persons identified as Palenquero in the 2005

266 One such community lost 119 members in the Massacre of Bojaya in 2002 (Rodriguez Garavito et al. 2009),

caught in a battle between FARC and the paramilitary group AUC (see the Appendix B chronology).

267 Afro-Colombian ethnoeducation often recognises therditive forms of Spanish used by those

communities, particularly those along the Pacific, as noted by Patifio Rosselli (1991).

268 Now only two hours by road from Cartagena, it was historically a ttiaggourney by mule. The Culture
Ministry was successXO LQ KDYLQJ ERWK WKH ODQJXDJH DQG WKH 3&XOWXUDO ¢
granted UNESCO heritage statttas Chapter 7 notes, the Culture Ministry is often critiqued as carrying out a
SSDWULPRQLDOLVDWLRQ™ RI PLQRULW\ FXOWXUHYV
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censug® RQ O\ SHU FHQW ZHUH UHFRUGHG DV EHLQJ DEOH
SHRSOH"™ OLQFXOWXUD % ic didghbsE@diccsedFth& e QI XLV W
vitality of the Palenquero language is even weaker than reported by the censusjmapifirm

status as an endangered language (Ministerio de Cultura 2002B).25ne third of the

community now neither speaks nor undamnsits Palenquero, and only 18 per cent speak it

well. A deficit of child speakers is a particularly bad sign for future prospects for this

language, as it indicates a serious drop in intergenerational transmission within the home.

The Raizales of San André and Providencia

Officially part of Colombian republic since 1822, these two isolated Caribbean islands now
constitute a full department. The traditional vernacular is an Erggised creole similar to
WKRVH RI -DPDLFD % H OL]H coa§®(BthnblBguer0 ¥3DFpbvbes N0EGOD Q W L F
115116). Those creole speakers, known in Spanish as Raizales, are the descendants of the
English cotton growers and their slaves who populated the islands in spite of Spanish

territorial claims. As in Jamaica and Belizegith is a continuum of speech forms between the

full creole variety and standard English (Sanmiguel Ardila 2006). Standard English was
traditionally used for church serviéésand before 1976 in schodi¥.

However, the increased presence of Colombian ststiéutions and of mainland settlers and
tourists has firmly established Spanish in the dominant role in a triglossic situation on the
main island, San Andrés, where Raizales are now only 30 per cent of the population
(Sanmiguel Ardila 2006). As well @s implications for the vitality of creole, this
minoritisation has brought various negative consequences for the Raizal community, and
resentment has even given rise to calls fordelérmination (Ardila Arrieta 2012).
Providencia has been spared thme flood of mainlanders and largeale tourist

development, and Raizales remain in the majority there (Forbes 19991218

269 33 D O H Q T X¥/HhetBme Rseas a statistical category separate fromG&flmmbian in general in the

2005 census, when it was added as an option feideaifification (DANE 2007, 35).

210 The islands have long been subject to competing claims by Nicaragua, whicthigloger to them than is

WKH &RORPELDQ FRDVW $OWKRXJK XSKROGLQJ &RORPELDYV FODLP WR
&RXUW RI -XVWLFH DZDUGHG 1LFDUDJXD VRYHUHLJQW\ RYHU PDMRU SD
211 The Baptis church was long dominant on the islands.

2ZYRUEHV FODLPV WKDW WKH LVODQGV KDG &RORPELDYV KLJKHVW
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ROMA: FROM NOMADS TO NATIVES

Colombia has a population of around 5000 Roma (DANE 2868Who share many of the
disadvantages faced by other minorities in terms of discrimination, marginalisation and
socioeconomic indicatoré? They only began to be treated within the constitutional
framework of ethnic groups in 1998,while the Education Mistry approved
ethnoeducation for the Roma in 2002. The inclusion of their language in the PPDE and
thence the Native Languages Law resulted from the working relationship the Culture
Ministry has maintained with Rom community leaders since 1888yre Miistry staff
pers.comm.2010;Roma activist, pers. comr2010). Despite considerable activism, notably
in Chile, no other Latin American country accords such recognition to a gypsy minority
Moreover, thdisting of romani(Romany) in the Native Languagjeawappearso be the

only instance of such official acknowledgement in the western hemisphere, and one of few in

the world.

HISTORY OF COLOMBIAN POLICIES TOWARDS ETHNIC MINORITIES AND
LANGUAGES

Indigenous peoples and languages in the colonial period

Like the rest of Latin America, Colombia has lost a large proportion of its languages in the

five centuries since the Iberian conquests initiated processes of cultural collapse and

213 Generally calledjitanosin Spanish, the teriRomis employed for Colombian official purposes, terfRrom
VRPHWLPHY DSSHDUV LQ WKH FRPPXQLW\TY RZQ SXEOLFDWLRQV &RORI
Europe rather than the Iberian peninsula, arriving in the nineteenth and early twentieth centuries (Gamboa
Martinez et al. 2005, Bodnar 2008a).

274 Material produced by the Roma organisation in Colombia, PROROM, stresses the longevity of their presence
in the Americas and the fact that they have never attempted to dominate other peoples there, instead being
victims of discriminatory practices (Gamboa Maez et al 2005, 11314), thus emphasising commonalty with
indigenous and black groups. According to PROR@pproximately 70 per cent of the community have never

had any schooling (Bodnar 2008a, 128).

215 There wereseparate pronouncements by the Intei@ulture and Education Ministries (Bodnar 2008a, 118,

127). Since then the Roma community has also been recognised by other national government entities

(Gonzélez de Pérez 2008, 1) and in minority policies of Bogota capital district.
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transformation, including physical extermination in many instances64 laguages listed

in the documents of the Culture Ministry are the survivors of an original array of perhaps
three hundred language2achdn and Correa 1997, 18hlike the Inca and Aztec empires,
Colombia never had one dominating indigenous languagddq&d2004, 49). Rather, prior to

the Spanish conquest, which began with the foundation of Santa Marta on the Caribbean
coast in 1525, there was great linguistic diversity, and often multilingualism, paralleled by the
lack of any centralised state structuréis contrasted with the middle Andes, where the Inca
Empire extended from soutkestern Colombia down to northern Argentfi3Evidence of

& R O R P E Ldofgves lanfjuages is sometimes very fragmentary, as many languages, and
some entire language fames, vanished quickly through extermination or assimilation

(Patifio Rosselli 1991). Historians have documented a drastic decline in native populations
from epidemics and from maltreatment whilébjected tdorced labour in mines and fields

under theenconiendasystemin the colony of New Granadd’

The Spanish colonial regime was notoriously obsessed with the conversion of the newly
conquered peoples, and official approaches to the issue of language were secondary to this
priority (Pineda Camacho 2000)h&re were conflicting views on whether evangelization
depended on a prior Hispanicization of the poputdtin the earliest colonial period the

Muisca language was selected for use in administration and evangelisation around Bogota,
and knowledge of thetal language was initially a prerequisite for appointment of priests to
parochial positions (Pineda Camacho 2000, 70). However, Spanish was increasingly
accorded a de facto hegemony as colonial rule progress, definitively confirmed in law by a
1770 royaldecree Real Cédulaof King Carlos Il that mandated its status as the official

language of the empire for all purposes (Groéll 2009, 45). However, as pointed out by Triana 'y

276 In some respects the linguistic effects of the Inca regime anticipated those of European colonisation, as it had
deliberate policies of transplanting populations across its vast realm, with a corresponding spread of the imperial
language Quechua, whichillshas the largest number of speakers of any surviving native tongue in the

Americas (Adelaar 2004). Quechua dialects survive in Colombia as the mother tongue of the Inga and Kichwa
peoples, as well as the Otavalefio communities established in recerdasdegachmigrants from Ecuador.

2" Triana y Antorveza (1997, 9B18) documents a range of factors that led to the reduction in indigenous
populations and to exposure of the survivors to deculturating forces.

28 The 1563 Council of Trent advocated use of veuter languages for proselytization, but strong voices

raised within ruling circles in Nueva Granada urged imparting competency in Spanish to all Indians for the sake
of stable governance and for ensuring conversion was effective, as this would heledistamatives from

their preconquest belief systems (Triana y Antorveza 1997, 127).
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Antorveza in his review of historical documents (1997, 129), in those parts t&rthiory
that were under effective colonial control and settlement, Spanish had already displaced the

native tongue$’®

Further from the ports of the Caribbean coast and the high country around Bogota, there were
peoples who resisted the Spaniardddag periods, such as the Nasavinat is now the

department of Cauca and the Chimila in the Magdalena valley (Patifio Rosselli 1991). Some,
such as the Embera, Nasa and Kuna, even managed to expand into territories depopulated by
the pandemics and colohidgolences® and thereby forge new spaces for cultural and

linguistic survival (Triana y Antorveza 1997). The vast Amazon territories remained largely
beyond the reach of the colonial authorities, giving the inhabitants time to maintain their
traditional lifestyles ath cultural practices up until the late nineteenth centuhngn the

slaverylike practices of the rubber collecting comparbeastally thrustmany of them into

the world economy.

Postindependence: from legal invisibility to objects in need ofivilising

Postindependence ColomBf& maintained the racially aligned social stratification that

marked the colonial period, when social power relations were constructed on differentiations
of skin colour (Castillo 2007, 44). Whites continued to hofdamopoly on wealth and

political positions at the top of the social pyramid, blacks and indigenous people tended to
occupy the lowest positions, with mixed race persons in between (Groll 2009, 51). The
implicit language policy of the republic entailed ampiosition of Spanish everywhere, part of

an effort to achieve a homogeneous national cultural ide@r#ll(2009, 64)Only in a few

limited cases was there a nationalist discourse glorifying the achievements of the pre
conquest cultures along the linfsPeru and Mexico, which constructed a national identity

based on the technologically advanced adohinistrativelyhighly organsed civilisations of

2% The oncefavoured Muisca language disappeared completely early in the eighteenth century, while its
speakers assimilated into the new mestizo population (Adelaar 2004until the advent of the nelluiscas

referred to earlier.

280 The Kuna extended their settlements into Panama, where most now live.

281 The full territory of the Viceroyalty of New Granada was initially kept intact after independence under the
name of Gan Colombia. However, Ecuador and Venezuela were definitively separated as independent republics

after 1830. Panama remained part of Colombia until 1903.
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the Inca and Aztec empires (Castillo 2007, 66785°%? The nineteenth century Colombian

elite was willng to view their nation amestizalmixed), but aspired to a gradual dilution of

the black and Indian elements in a proceddariqueamiento ZKLWHQLQJ Rl WKH SEDF
races (Castillo 2007,83 5RMDV 'LWKRXW WKLV SUR¥FHVV RI UDF
Africans and Indians were considered to be inadequate human material for the construction of

a nation on the European model (Castillo 2007, 77; Wade 1993).

Citizenship was granted to indigenous Colombians in 1821 and a law was approved in 1824
thataiPHG DW D YDVW PLWVQRQDRUM RE WHKLH IQDWLYH SRSXODYV
regions (Groll 2009, 53). Needless to say, insofar as indigenous people did enter into the
educational system of the new republic, the numerous socigcandmic tendencies that

acculturated them to Hispanic models were heightened. From 1832 it was permitted to divide
indigenous landholdings and grant them to-imatigenous colonists, and from 1868 the state
converted extensive tracts occupied by nativaroanities to the status of national lands

(Groll 2009, 53). Deprived of the economic basis for the survival of their communities, more

and more Indians needed to participate in theindigenous economy, with detrimental

consequences for the survival bétr languages and other elements of traditional culture.

The 1886 constitution, which underlay the Colombian political system until 1991, replaced a
previous federal arrangement with a centralised sydtsmmitary vision of Colombia was
cultural as wk as political, defining the country as one of Hispanic and Catholic tradition,
and with no mention of the indigenous communities (Pineda Camacho 1997, 158). In failing
to reflect or acknowledge the pluriethnic nature of the population, Colombia’s atoistit

was typical of Latin American constitutions of the @&a6ll 2009, 54). Itdinal abolition of
slavery in 185Xkould be described aslatively advanced, given that countries such as Cuba
and Brazil continued the practice for over three decades. iHoreever, black Colombians,

like indigenous ones, remained excluded from many domains of civil life and subject to the

prejudices and power imbalances of the racist elites.

282 perhaps the only evidence of anything approaching a positive attitude to native languages inaGmstondi
the twentieth century was appropriation of indigenous place names like Bogota and Cundinamarca, which

occurred during the years of the independence struggle against Spain (Bushnell 13393, 37
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$Q ODZ SURYLGHG WKDW WKH FRXQWU\«V édddbyEDULDQ R
the Catholic missiond?neda Camacho 1997, 158) the same year Colombia signed a

Concordat with the Holy See that gave the Church significant educational responsibilities, as

well as civil jurisdiction over the almost twthirds of the countrgfficially classified as

mission territoriestérritorios de misiongs(Pineda Camacho 2000, 11Paw 89 of 1890

confirmed that the missions were charged with administering and educating those Indians

ZKR ZHUH VWLOO 3VDYDJHV’ ™ [ RoKn®riedya2006,UD)QARAEKLS RYHU
Pineda Camacho (1997, 158) observed, the imposition of the Spanish language was a key
HOHPHQW RI WKHHIMKNQDIMNWRLYH $RGXODWLRQ 2Q WKH RW
FRPPXQLWLHYVY FRQVLGHUH Gciwli ®RD MWL RK) E HZHKKQ G H HVAAXIFAHI@ WHR/ W
legal status of minors, were given important protections by the 1890 law: it confirmed the

collective nature of theesguardaoproperty held by indigenous communities and legitimated

the traditional authoritieshe cabildos(Laurent 2005, 569). Thusthe law contained

elements that served to support the survival of native cultifes.

Late nineteenth century Colombia saw the birth of an obsession among the educated classes
with the clarity and purity othe Spanish language, accompanied by the creation of elite
schools and universities, and leading figures from both Liberal and Conservative sides
devoted attention to prescriptive grammars, orthographies and dictiorinedd Camacho

2000, 112113)2®*However, this grammatical passion was not matched by any

corresponding interest in native languagf®sind there was no political or legal status

2 Q WKLV UHVSHFW WKH 3&R Q perldd WasWen¥fidiakfot ndigeRaD4 cuRiIraVgutival.

Liberal political dominance would have been unlikely to respect collective landholdings.

284Rojas (2002) describes the Colombian elite of the period as literati, whereas in in Mexico, Brazil bePeru t
UXOLQJ HOLWHYV SRZHU ZDV EDVHG XSRQ RZQHUVKLS RI FDSLWDO RU F
285Moreover, even the most scholarly of the elite continued to operate with the same set of racist beliefs about
indigenous and black Colombians. Castillo (200079Y providesexamples of explicitly racist writing by two

RI & RORPELDTY JUHDWHVW QLQHWHHQWK FHQWXU\ VFKRODUV $JXVWtQ
institute is named, and Miguel Antonio Caro Tovar, whose achievements are commemorated in the name of the
rHVHDUFK ERG\ IRU ODQJXDJH DQG OLWHUDWXUH WKH &DUR DQG &XHU?
jure) as Conservative president of the country were marked by high levels of censorship and oppressive

measures against Liberals.
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accorded to any of the indigenous languages, even though a range of laws and regulations
affirmed the officialstatus of Spanish (Groll 2009, -59).286

Early to mid-twentieth century: indigenous issues onto the agenda of church, academia

and state

Following the Thousand Days War that opened the twentieth century for Colombians in the
bloodiest way possible, thewas increased support for the work of the missions, marked in
particular by an increased number of Capuchin fathers from CatéRineda Camacho

2000, 143)In general, churchun missions and later residential schools in indigenous
regions applied a pctice of prohibiting students from speaking their mother tongues
(Avirama and Marquez 1994). However, evetha early twentieth centuthere were
missionaries who did study and write about the languages of the communities with which
they workecf®’

A Capuchin missionary was behind the establishment in 1934 of a research centre that

produced linguistic and ethnographic manuals for missions in the Colombian Afi&zon,

28 pineda Caracho (2000, 143) gives one exception to a general lack of interest in the situation of native

communities: General Rafael Uribe Uribe, who led the losing Liberals in the Thousand Days War, wrote a

document directed at the political, ecclesiastical andeanadleaderships in which he advocated a policy of

study of indigenous languages and use of native interpreters, inspired by the model of the Jesuit missions in
YDULRXV SDUWV RI FRORQLDO HUD 6RXWK $PHULFD VOXMFXHKH YLHZHG I
287 Pineda Camacho (2000, +434) notes Mother Laura Montoya, whose bilingual catechism for the Embera

Katio people was destroyed because of statements she made in it that contradicted the prevailing racist

mentality. In the highly multilingual gion of Vaupés, Monfortian missionaries from France selected one of the

many local languages, Tukano, as the language of evangelization and general communication. However, this is

not an example of an enlightened approach to indigenous language riglss,cthe other regional languages

was prohibited in their schoolRPineda Camacho 2000, 144)

288 This missionary, Marcelino de Castellvi, was also responsible f&e¢heo Indolingliistico de Colombia

(Indo-linguistic Census), posthumously edited in 19962 RWKHU SRVWKXPRXV SXEOLFDWLRQ RI
of the earliesscholarlyworks on native languageBropedéutica etnoglotolégica y diccionario clasificador de

las lenguas indoamericanga collaboration with another priest, Lucas Espindse. firg detailed synthesis on

native languages was not published until 1965, nainehguas y dialectos indigenas de ColontiyeSergio

Elias Ortiz (Pineda Camacho 2000, 1447).
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although it declined after his degfineda Camacho 2000, 144y Other centres for study of

native languages were created soon after, but this time independent of the Catholic Church

and with anthropological interest in the speakers of the languages. This interest was

stimulated by the arrival in the 1930s and 19408wbpean scholars fleeing fascist regimes,

the Spanish civil war or the Second World War. The outstanding figure amongst them was
Frenchman Paul Rivét° whose field trips and training of young Colombians established the

modern discipline canthropology while simultaneously advancing linguistic knowledge. He

was also cdounder in 1941 of the National Ethnological Institdt¢éPineda Camacho 2000,

145), which was merged in 1952 into what is now ICANH, the national anthropological and
historical institute Meanwhile, a 1942 law set up the Caro and Cuervo Instittgpeimarily

dedicated to Spanish philology and literature, but the 1944 decree that elaborated its
RSHUDWLRQV QDPHG WKH VWXG\ RI 3SWKH OD@idsiiHVY DQG C
&RORPELD” DV RQH RI LWV REMHFWLYHY DQG SURYLGHG IR
for that task (Gonzéalez de Pérez 2009°2)t is important to bear in mind that these entities

were composed solely of namdigenous scholars, traidén Western epistemologies, and

looking at native communities as objects of stutind therefore very distinct from the

collaborative ideal discussed in Chaptersdthe goal of LRJ

Thelnstituto Indigenista de Colombiaas established in 1941 as arwia of a similarly

named intetAmerican body created by a seminal congress in the Mexican town of

289 The work of this centre has been criticized by Green and Houghton (20021231&s serving the interests

of linguists (in recording scientific details of languages before they ceased to be spoken), and not those of the
communitiesza criticism that has frequently been made 6fS® OOHG 3VDOYDJH OLQJXLVWLFV™ H
dluded to in Chapter .4

202QH RI WKH UHPDUNDEOH DVSHFWV RI 5LYHWYV OHJDF\ LV WKDW LW U
two years.

29 |nstituto Etnologico Nacional

292 nstituto Caro y Cuervo

293 A 1947 decree transferred the functions related to research on indigenguages to thiational

Ethnological Institutebut some work on native languages was carried out at the Caro and Cuervo Institute in

196061 and 19757, and in 1976 the directors of the latter authorised a resumption of that study (Gonzalez de

Pérez P09, 3).There was also 8ociedad Colombiana de Lenguas Aborigd@edombian Society of

Aboriginal Languages) that was founded in 1943, merged into the National Ethnological Institute in 1947, and
refounded in 1958 (Pineda Camacho 2000, 145).
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Patzcuard®* ,W SURSRVHG LQWHU DOLD DQ HGXFDWLRQ SROLF\
importance of indigenous languages as an aspect of the indigenous fitgrsaomakimilarly

WKHLU XVH LQ WKH HDUO\ VWDJHV RI WKH HGXFDWLRQDO D
(Pineda Camacho 2000, t445). The recognition by this congress, and by the movement

born from it, of the ethnic pluralism of Latin Americaocieties can be seen as a first step in

the development of concepts of indigenous rights and of multiculturalism in the region.

In 1958 Colombia ratified the ILO Convention 107 on Indigenous and Tribal Peoples, which,
reflecting the influence of thiedigenistamovement, imposed policy principles on the state

in terms of its treatment of native communities, as shown in Chapter 3. As a consequence of
indigenistaideas and the newly adopted legal norms, Divisions of Indigenous Affairs were
established witm the Ministerio del Gobierno (predecessor of the Interior Ministry) and the
Ministry of Agriculture(Roldan 2000)In the early 1960s the land reform body INCGA

was assigned responsibilities to create nesguardosand in the 1970s INCORA went on to

develop programs in health and educaf@nill 2009, 67)

Supporting languages to change cultures: Summer Institute of Linguistics

Whilst a 1953 agreement had increased the power of the Catholic migsiess giving

them a say in the appointment of government functionaries in their areas of op@Eeabibn
2009, 61)+a later Liberal government attempted to reduce the Churchigiie by

entering into a contract in 1962 with the Wycliffe Bible Translators, subsequently renamed
Summer Institute of Linguistics (SIL). This Texlased entity sought to evangelihe

native peoples of the world through their respective languageangaage study,

development of alphabets and implementation of practices of reading and writing, and had

already been operating in Mexico, Ecuador, Peru and BRinéda Camacho 2000, 146)

2% primer Congreso Indigenista Interamericano

2% Instituto Colombiano de la Reforma Agrafi@olombian Institute of Agrarian ReforrfYlote that at this

time, at the height of the Cold War and in the aftermath of the 1959 Cuban Revolution, the United States was
encouraging Latin American governments to undertake such reform in order to preempt the growth of
revolutionary movement$n 2004 INCORA was renamed INCODERétituto Colombiano de Desarrollo

Rural +Colombian Institute of Rural Development), a change in nomenclature that would seem to reflect the

ideological emphases of the Uribe presidency.
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In recent decades SIL has been subject to fierce criticisnits focus on proselytizing with
resultant negative consequences for cultural suré®&lowever, at that time it was seen as a
welcome change from the dominance of the Catholic Church, and its use of native languages
accorded with changing perceptionsrafigenous cultures. For example, Gregorio

Hernandez de Alba, an anthropologist whef@manded the National Ethnological Institute

and was later the first director of the Interior Ministry’s Division of Indigenous Affairs,
criticised the Catholic boardirgghools for prohibiting the use of native languages and for
causing profound traumas by separating children from fanjlieeeda Camacho 2000, 147

148).

Over the decades SIL worked with 44 Colombian indigenous grdapsing alphabets and
producing mmerous linguistic materiaf8! Pineda Camacho (2000, +481) discusses the
SURV DQG FRQV RI 6,/*V DFWLYLWLHY LQ &RORPELD LQFOX
missions, secular linguists and/or indigenous owgaioins over the orthographic sgsts to

be used for various languages, and the more scientific nature of some of its later publications.
As well as bringing some groups to Christianity for the first time, it also had successes in
converting some Catholics to its particular form of Pratetstm, which, allegedly marked by

the individualism and materialism of American capitalism, at times impacted on the political
activities of, and created divisions within, some of the indigenous sagims that arose in

the 1980s and 199@kaurent 208, 81)?°® Pineda Camacho (2000, 150) notes that some of

its shortcomings were also the result of a failure of the state to formulate a policy committed
to the study, support and development of native languages. Strong pressure from critics

caused the Colohian government to terminate its educational agreement with SIL in 1986,

2% For example, Avirama and Marquez (19 FODLP WKH DFWLYLWLHV RI 6,/ FDXVHG 3V
LQGLIJHQRXV FXOWXUHV" D YLHZ HFKRHG LQ 21,& HW DO %RODXR
297Including 30 grammars, 660 teaching materials and 19 New Testament translations (Rinettho 2000,

149).

2% However, Laurent also notes that part of the appeal of Protestantism for some indigenous Colombians would

have been its rejection of the Catholic Church, long intertwined with the Conservative party, and with the

landowners and oth@owerful economic interests that it represendséctors who were indifferent to

indigenous welEHLQJ DQG KRVWLOH WR DQ\ 3LQGLIJHQRXV VSHFLILFLW\" VXFK

an element of local autonomy, training of indigenous pasémd use of native languages (Laurent 2005, 81).
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but it continued cooperating with the Division of Indigenous Affairs until May 2000, when it
finally withdrew from Colombia (Green and Houghton 2000, £8%).

The advent and impact ofactivist organizations

TKURXJKRXW /DWLQ $PHULFD WKH V DQG V ERUH ZLWQ
(Laurent 2005, 67). The first indigenous orgation formed in modern Colombia was CRIC,
created in 1971 in the sowttesterndepartment of Cauca, with a large indigenous

population principally Nasa and Guambiandising in conditions of tremendous poverty

and unequal land distribution (Laurent 2005, 3jJts main claims concerned ladthbut

even at the earliest stagéRIC voiced demands for protection of language and culture,
including the training of indigenous teachers for imparting bilingual and bicultural education
in the communities (Laurent 2005, Hineda Camacho 2000, )5CRIC faced numerous
challenges in its gtiggles to regain traditional landsncluding the assassination of over 50
leaders between 1971 and 19#8ut its successes included the building of linkages with
indigenous and progressive civil society groups throughout Colombia (Laurent 200%), 73
CRIC served as a role model for the creation over the ensuing decade of numerous regional
councils or orgamsations all over Colombia, with aims to recover lands, restore traditional
authorities, implement health and education programs, and achieve @pdeset adapted to

their specific conditions (Laurent 2005, 74).

The culmination of this orgasational activity was the establishment in 1982 of ONIC,
umbrella entity bringing together all these groups. Osgdiins continued proliferating for
the remainder of the 1980s, at times (as with CRIC) bringing together various indigenous

ethnicities who shared the same zones, in some cases even coordinating across national

22 9HQH]XHODYY UHFHQW H[SXOVLRQ RI D JURXS RI 6,/ PLVVLRQDULHV ZI
indigenous groups, indicating the complexity of these issues (as suggested by Chagtatedapart fron the

matterRlI UHVSHFW IRU W Kgentyrelga&dmig ¥aeirLrdlididudiiifation, the missions provide

services and material benefits that the state may not.

300 Cauca was also the birthplace of the first regular news journal issued for Coldnuhi#ars,Unidad

Indigena which later became the official organ of ONlIGaurent 2005, 79)

301 CRIC was founded by people who had spent the previous few years agitating for land reform as part of

ANUC (Asociacion Nacional de Usuarios CampesiapNationalAssociation of Peasants) but came to realize

that it did not adequately represente the specific interests of indigenous communities (Groll 2009, 72).
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borders with Brazil, Peru and Ecuador (Lawr2@05, 7677). Although there were increasing
tensions within ONIC, by 1990 it had brought together theight different organizations,
was present in every department, and represented about 90 per cent of the organized
indigenous population (Laurent@®, 77).

Prior to the 1980s neither the dominant Liberal and Conservative parties nor the alternative
leftwing groupings gave any space to indigenous issues in their platforms (Avirama and
Mérquez 1994). Indigenous activism eventually changed that éxclasd even brought

their organisations into state processes, starting off in 1983 with ONIC being granted a place
on the National Indigenous Committee that brought together state organs with responsibilities
touching upon indigenous communities (Grolb2074)3°2 In addition to litigation and

lobbying, the methods of indigenous protest have included land seizures, road blockades,
long marches to departmental capitals, and occupation of government buildings. However,
there were also a few splinter groupat resorted to revolutionary violence along the lines of
that exercised by rebel groups such as FARC, notably the Quintin Lame Movement (MQL),
which originated in 1981 as a seléfence force among indigenous communities of the south
western departmentsSIQL laid down its weapons in 1991 and had a representative in the
constituent assembly of that year (Laurent 20051@2; Bushnell 1993; Avirama and

Marquez 19945%3

Parallel to this activity, the first activist organization for Aftelombians, CIMARR®, %4

was formed in 1976, inspired to a large degree by the US civil rights movements. Around the
same time, black academics established two centres devoted to research i@olédnbian
issues (Castillo 2007, 179).

The heightened consciousness withimanity communities that propelled this wave of

activism was accompanied by a phenomenon of social movements in Colombian society

302 As mentioned below, ONIC was also given representation on the National Committee for Aboriginal

Languages. The current manifestations of formalised participation of ONIC, CRIC and other indigenous

organisations in consultation mechanisms and other dtatripg processes are discussed further below.

303MAR (2003) discusses two smaller indigenous armed movements.

304The Spanish wordimarron HTXDWHYV WR WKH (QJOLVK 3PDURRQ" PHDQLQJ HVFDS
with significance in activism and writingn the African presence in Latin Americghis is speciallysoin

Colombia,whereSan Basilio de Palenque, home of the creole language Palenquero, was founded by maroons.
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more broadly, in the 1980s in particular, which brought in new perceptions of indigenous
peoples that also paved the way foHHhFRQVW LW XWLRQDO WUDQVIRUPDWLR
relationship with the state (Ulloa 2005). State institutions became more responsive to the
demands of indigenous communities, most clearly manifested in the granting of collective

title to vast tracts of largdin Amazonia and Orinoquia under the Liberal presidency of

Virgilio Barco between 1986 and 1990 (Roldan Ortega 2000).

A new direction in education

The 1887 Concordat with the Holy See was replaced by a new one in 1973 that applied a
greater level oftate supervision and required sharing budget with the secretariats of
education in the departments. According to Pineda Camacho (2000, 152), the new ways of
thinking that had been encouraged by Vatican Il led some members of the missionary orders
to showsolidarity with the indigenous cause and greater respect for native cdffiaas,

also resulted ithe creation of an institute of anthropology for the missions.

The alternative visions of education that emerged in the 1970s with the rise of Indian
moveaments +not just in Colombia buight acrosd. atin America (Hamel 1994a}began to
receive attention from neimdigenous persons, including those who were within state
institutions. In 1978 the national Educatigmistry issued Decree 1142, which autized
introducing children to literacy in their mother tongues, effectively initiating official support
for bilingual and bicultural education (de Mejia 2005;50. A group of professionals

within the Ministrycoalesced informally to advocate new appreado teaching in
indigenous schools, and Decree 1142 was a result of their efforts, despite a lack of
enthusiasm on the part of their superidosmer education bureaucrat, pers. comm. 20i0)
1982 that informal team worked with other experts and OilI@evelop guidelines for

implementing the 1978 decree.

Simultaneously, a number of indigenous communities were embarking upon their own
educational projects. Most notably, in 1982 the Arhuacos of the Sierra Nevada de Santa

Marta expelled the Capuchintiieers from their lands and took responsibility for their own

305 |Indigenous priest Alvaro Ulcué had a leading role in supporting the Nasa larigu@aeca, but was

assassinated for his political activisRappapor2005).
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schooling, on their own terms. In 1984 a further resolution of the Ministry of Education
recognized the program of the Arhuacos and defined ethnoeducation as an official policy of
the Ministry (Geen and Houghton 2000, 213), and in 1985 the team, now formalised,
collaborated with ONIC to stage the first national conference on ethnoedu®aEdh&

ONIC 1986; Rojas 20)1By 1990 the Ministry’s ethnoeducation activities covered 60 per

cent of Colorbia’s ethnic groups and had implemented training programs that produced 750
teachers from fifteen indigenous groups, in addition to research programs for alphabet design
and preparation of materials (Pineda Camacho 2000, 153).

As well as progress in relah to the provision of education in indigenous languages in
schools, there were numerous developments in terms of the study of minority languages and
ethnoeducational pedagogy within Colombia’s universities. The directors of the Caro and
Cuervo Instituteauthorised an official return to research on native languages in 1976 and
created an Indigenous Linguistics Section in 1978 (Gonzéalez de Pérez B)0%hg& CNLA
(National Committee of Aboriginal Linguistics) was founded in 1982, charged with advising
the government regarding the study, promotion, conservation and development of minority
languages’® However, the Committee’s plans were never adequately implemented owing to
insufficient funding and lack of commitment by some of the entities invofeechér CNLA

membes, pers. comm2010)307

According to Pineda Camacho (2000, 153), who chaired tHeAGNthe early 1990s, one

thing it was able to do was lend its support to the establishment of ethnolinguistics programs
in the University of Los Andes and the National Universit{Colombia(both in Bogota), the
University of Antioquia (in Medellin), ahthe University of Cauc@in Popayan)The first of

these was the Masters in Ethnolinguistics at the University of Los Andes. It was started in

306 Green and Houghton (200213 FRQVLGHU WKDW WKH XVH RI WKH ZRUG 30LQJXL
showed it was concerned more with protecting and promoting linguisticptbgetting and promoting

languages. They also criticise it for being overly governmental, consisting of an appointee from each of four
government departments, two universities, three research institutes, with ONIC supplying the only member to
represent th indigenous communities.

307 This lack of institutional continuity and commitment, which has resonance for an analysis of the most recent
language policies examined in this thesis (see Chapter 7), is exemplified by the fact that the Committee’s

bulletin, Griton, was in fact only issued twice, once in 1994 and once in 1995 (under the auspices of the Instituto

Colombiano de Cultura, the predecessor ofGhiureMinistry).
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1984 by the French Basque linguist Jon LandalS#iamd was particularly important in

preparing a generation of ethnolinguists who carried out fieldwork and prepared numerous
grammars and other studies of Colombia’s indigenous and creole languages (Grdéll 2009, 69
70)3%° Around a quarter of those graduatesne from minority communities themselves,

many of whom were subsequently engaged by the Education Ministry to assist with the
development of ethnoeducational programs (Enciso Patifio 2004; Aguirre Licht 2004). As

Chapter 6 explains, in 2008 four of thosmanmity graduates came to have roles in the PPDE.

In 1988 Landaburu, accompanied by graduates from his program and funded by France’s
National Centre for Research (CNRS), founded CCELA (Colombian Centre for Studies of
Aboriginal Language$)° as a centredf the study of indigenous languages within the
University of Los Andes in Bogota. CCELA swiftly took a leading ialstudies in

descriptive linguisticandalso in the production of materials that would be of use in
indigenous communities (Groéll 2009);7Aguirre Licht 2004).

Undergraduate degrees in ethnoeducation, oriented to producing teachers for such programs,
also began to be established, ultimately present in five universities. This multiplicity of
linguistics and ethnoeducational training paogs and research served to undermine the
effective monopoly that SIL had maintained in the field, which cleared the path for the non
renewal of its contract with the Colombian state (Pineda Camacho 2006154).

1991: Paradigm shift tnew international obligations, new constitution
The legal context for minority languages in Colombia, and indeed for place of their speakers

within the legal and political system, was transformed by the introduction of the new

constitution in 1991. No other event, myen independence from Spain, has had such an

38 I DQGDEXUXTVY UROH LQ WKH GHYHORSPHQW RI| WK furtBed ig Ghgper 1DWLYH /
6. Several of the indigenous and Aftmlombian students who graduated from the Ethnolinguistics Masters at

Los Andes were contracted by tBeltureMinistry as coordinators in the PPDE.

309 Sych an effort to train community membersfisaurse a measure recommended by the LRJ model

elaborated in Chapter 4.

310 Centro Colombiano de Estudios de Lenguas Aborigenes

311 pineda Camacho (2000, 153) also notes that in 1982 the National Department of Planning included the

promotion of linguistic research as an action in its National Plan for Development of Indigenous Populations.
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impact on the discourses and dispositions of the Colombian state regarding its ethnic
minorities. The second most transformative realignment of the principles governing the
state’s relation with those groupgpaned in March of the same year: through the enactment
of Law 21 of 1991 the Colombian congress ratified ILO Convention 169 on Indigenous and
Tribal Peoples. As was seen in Chapter 3, this Convention imposed a range of obligations on
the Colombian statéor example recognition of cultural rights and the requirement to consult
with native peoples before undertaking actions afigaheir interests. Its significance for

native languages was shown by its impact on subsequent development of legislation and
regulations on ethnoeducation (Roldariega2000, 66) and more recently by its provisions
being cited, alongside key articles of the 1991 Constitution, in the title of the Native

Languages Law as justification for the latter’s enactment.

Against a backdm of bombings and assassinations by guerrillas and drug cartels that pointed
to the corruption and ineffectiveness of the state and the injustices of society, a massive
campaign by student organisations and allied social movements called for the dfaditing o

new constitution to rereate Colombian institutior{temaitre Ripoll2009 89-108) In

December 1990, elections were held for a National Constituent Assembly, returning two
indigenous representativé’.This provided a unique opportunity for voicegmally

sidelined or silenced in Colombian political processes to make themselves heard. The lack of
any clear majority in the Assembly meant that the support of the two indigenous delegates
was required by their colleagues, thus raising the chances gitacce for their demands
(Laurent 2005). Those demands centred around territorial autonomy, political participation in
the state decisions that affected them, and respect for cultural diffetdre&atter defined to
include caofficiality of indigenoudanguages in their territories, right to educate their

children in the values of their people, and rights to justice in accordance with indigenous law
(Castillo 2007, 248). In putting forward their claims, the indigenous Assembly members were
supported byhe recently ratified ILO Convention 169. As a consequence of these
circumstances, the fruit of the Assembly’s deliberations in 1991 was an unusually progressive
document, with an emphasis on human rights and inclusion utterly foreign to its 1886

predecesws.

312 This result was unexpected, and, like thecton of members of the recently demobilisedl®lguerrilla
movement, largely due to the fact that only 27.1 per cent of the enrolled electorate had participated, as many
people tespecially, it would seem, the more conservatively inclichdeded boydb calls from traditionalist
members of Congress (Castillo 2007, 244).
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The resulting constitution democratised and decentralised the Colombian state, for example
by mandating the election of mayors and departmental governors; it strengthened the
separation of powers; it recast parliamentary bodies and electoral systemettempt to

make them more representative and less beholden to corruption and clientelism. A long list of
human rights was enumerated, including economic, social and cultural rights as well as those
from the civil and political rights category. Therganisation of the judicial system included

the creation of a Constitutional Court, designed to rule on the constitutionality of a range of
measures by the national legislative and executive arms. The Constitutional Court also
receives writs ofutela alegal mechanism for citizens to seek protection of fundamental

rights For protection of rights not defined as fundamental, claimants can utilise other judicial
venues for writs of compliance with administrative action and popular actions for collective
rights. One provision even made study of the Constitution mandatory in all educational

institutions.

The 1991 Constitution was intended to address a wide range of proBfesospnly a few of

its articles specifically addressed ethnic minorities. NonetbelMan Cott has described it as

SWKH PRVW DPELWLRXVY DWWHPSW RI DQ\ /DWLQ $PHULFDQ
(2000, 223). The new constitution proclaimedr@aching rights in terms of sejbvernance

and ownership of landt providedfor establishment of indigenous government units,

building on the prexisting system ofesguardosplus the transfer of large tracts of land to

collective ownership. Article 171 reserves two senate seats for indigenous Colofibians,

and Article 246 reagnises customary law. Anotharticle swept away provisions of the 1890

law, discussed earlier in this chapter, that gave Indians the status of amdatsnied them

the capacityo sell, lease, mortgage or gift their land (Avirama and Marquez 1994).

3131n the words oBushnell(1993, 251) 31R VSHFLILF SURYLVLRQV FRXOG TXLWH H[SODL
the new constitution was greeted by broad segments of Colombian opinioprobems lately afflicting the

FRXQWU\ FRXOG QRW IDLUO\ EH EODPHG ZLWK UDUH H[FHSWLRQV RQ \
WKH UHIRUP ZHQW WRZDUGY DGGUHVVLQJ SHUFHSWLRQV WKDW 3LQVWL
and restoring national confidence.

314 Subsequent legislation reserved a seat for-&otombians.
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Five constitutional provisions are cited in the title of the Native Languages®taw:

Article 7: The state recognizes and protects the ethnic and cultural diversity of the

Colombian nation.

Article 8: It is the obligation of the state and of individuals to protect the cultural and

natural assets of the nation.

Article 10: Spanish is thefficial language of Colombia. The languages and dialects
of ethnic groups are also official in their territories. The education provided in

communities with their own linguistic traditions will be bilingual.

Article70: The state has the obligation to préenand foster the equal access of all
Colombians to their culture by means of permanent education and scientific,
technical, artistic, and professional instruction at all stages in the process of creating
the national identity.

Culture in its diverse mafgistations is the basis of nationality. The state recognizes
the equality and dignity of all those who live together in the country. The state will
promote research, science, development, and the diffusion of the nation's cultural

values.

In addition, thee are two other articles are of relevance to language and ethnoeducation:

Article 68: ... The educational community will participate in the management of the
educational institutions. ... The members of ethnic groups will have the right to

training that espects and develops their cultural identity. ...

Article 72: The nation's cultural heritage is under the protection of the state. The
nation's archaeological heritage and other cultural resources that shape the national
identity belong to the nation andeainalienable, unseizable, and imprescriptible. The

law will establish the mechanisms to restore control over those that are in the hands of
individuals and will regulate the special rights that ethnic groups may enjoy when

they occupy territories of arabkological wealth.

315 Articles 1 to 10 constitute the section on fundamental principles, while articles 42 to 77 form a chapter on

economic, social and cultural rights.
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7KH UHIHUHQFH LQ $UWLFOH WR 2ODQJXDJHV RI WKH H
ODQJXDJHV®  HQVXUHG FRYHUDJH RAf@E6I¢DiangreldeR DQG 5DL]
languages$!’® 'HVSLWH WKH VXFFHVV RIthy &e@@nQforife)avéambyHUV ™ L

no Afro-Colombians had received a seat in it, and it was up to the more progressive members,

and particularly the two indigenous representatives, to ensure the voice @ dénmbians

was heard (Green and Houghton 20QI5)2 To guarantee a legal outcome that represented

black interests, the Assembly approved a transitory provision, Article 55, which provided that

a commission was to be established to devise a specific law concerning the rights of Afro

Colombians.

Buildi ng on the new constitutional foundation: advances and setbacks

One of the consequences of the Constitution and its emphasis on the pluricultural nature of
Colombian society is that references to cultural diversity and ethnic groups have become

fixtures in the discourses of policy making and political activity.

Until the creation of the PPDE, the new embrace of diversity was rarely expressed in the
domain of language policy. In 1992, in a rare example of d¥osder coordination,
Wayuunaiki, the language of the Wayuu people, was officially declared to be an official
language in both the Colombian department of La Guajira and in the adjoining Venezuelan
state of Zuliaan Leenden and Justo 199Bowever, this did not lead to any use of the
language in administration or even signag&@ayuuwriter, pers. comm2011), espite
indigenous residents constituting 44.94 percent of the La Guajira departmental population
(DANE 2007, 39).

In the same year, a project funded by the office of the Presidency undertook the translation of
forty key articles of the new constitutiamto seven indigenous languages. This necessitated
great linguistics labour given not just the absence in those languages of many of the terms
used, but also the lack of the underlying concepts in the respective cultures (Landaburu 1995,
5-7). It appearshat that effort was not repeated with other documents or other languages in

the period before the 2011 enactment of the Native Languages Law.

316 At later stagejts wording mean#vrticle 10 couldalsobe understood to apply Romany
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)XOILOOLQJ WKH VWLSXODWLRQV RI WKH FRQVWLWXWLRQT\
recognised theultural identity of black communities and charged the state with the
responsibility of protecting that culture. It further committed the state to providing Afro
Colombian children with an education specific to their needs and cultural differences, with
educational services and programs developed in cooperation with the commuratasq
Hinestroza 1998, 12326). The General Law of Education enacted the following year was
therefore able to expand its description of ethnoeducation programs to inclugeopesals

for Afro-Colombians. The 1994 law advanced the earlier guidelines in many respects, such as
anincreased role for communities in choosing teachers and establishing mechanisms for
training indigenous language speakers without complete primacatoi’!’ However, as

analysed by Liddicoat and Curnow (2007), the 1994 General Law of Education retains the
concept of ethnoeducation as a transitional program for development of literacy skills in
mother tongues as a first step to literacy in Spanighijsanot directed at language

maintenance.

In 1994 the separate Division of Ethnoeducation in the Ministry of Education was dissolved
and its functions transferred to the community education program (Pineda Camacho 2000,
156). The incoming Minister alsrdered retrenchments of some of the staff who had worked
on ethnoeducation since its beginnings in the 19f0@méer education bureaucrat, pers.
comm.2010). The loss of the accumulated knowledge and experience is another example of
the discontinuity anthconsistency that has marked Colombian policy regarding minority
languages throughout recent decatf$he particular deficiencies of ethnoeducation

policies, and their ineffectiveness in reversing the decline in use of minority languages, will

be examied further in Chapter 7.

317 The Education Ministry issued Decree 804 of 1995 to provide more detailed guidelines for specific aspects of
ethnoeducation programs, such as selection of teachers from the communities, curriculum development and
alphabet design (Pineda Camacho 2000,.156)

318 Avirama and Marquez (1994), in a section on the institutional framework foristAgenous relations,

include a comment of interest: staff members in the Office of Ethnoeducation in the national education ministry
ZHUH LQLWLDOO\ ¥gceililg igropa3&sHrantHtivewhdigenoud organisations, and the Education
Ministry welcomed these proposed education policies as their own. Nevertheless, the Ministry did not allocate
the resources necessary for the development of this work and createdpattagional obstacles for its staff,
FDXVLQJ PDQ\ WR OHDYH WKH RIILFH’
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In 1995 the Constitutional Court, which has made a series of interpretations of constitutional
obligations and rights with fereaching effects for governmental actions and inaction
(Sanchez 2013}'° made the first, and so far gnkuling on the provisions of the 1991
Constitution regarding minority linguistic rights. During election campaigns in the isolated
department of Guainia, along the Venezuelan border, the governor had purported to prohibit
radio broadcasts of a politicaature in languages other than Spanisiven though 98.7 per

cent of Guainia’s population was indigenous (Pineda Camacho 20005768 he court

struck down the prohibition, declaring it to be a violation of the principles of ethnic and
cultural diverdy set out in the constitutiosparticularly of Article 10, which establishes
indigenous languages as-cfficial in their respective territoriesas well asa breactof
international treatieanda form of racial discrimination (Constitutional Courtn8nce F

234).

Writing nine years after the enactment of the Constitution, Green and Houghton (2000, 215)
considered that its main effect in terms of the languatgged demands of indigenous groups

was the decentralization of administration and educdkiat merely served to transfer the

Problem’ of native languages to the regional and departmental level. For those atiivists,

one of the few national actions in terms of language policy was the 1992 announcement by
WKH OLQLVWU\ RI (GXFDWLRQ RI DQ RIILFLDO 3:HHN RI WKH
and even this has depended on the willingness of teath&eanwhile the Civil Registry

319 The decisions include the ruling that international human rights treaties are accorded constitutional status by

WKH SULQFLSOH RI 3EORFN RI FRQKMW BR\RRQWWR QXWLWRQ 1V KSLLFKYD X 1 R @ WR\
remains to be seen whether the 2007 UN Declaration on the Rights of Indigenous Peoples, which Colombia

adhered to in 2009, will be used by the Constitutional Court to broaden the obligations of the stats tiosv

Indian population.

320 Despite the English surname, Abadio Green is fully indigenous in both ancestry and upbringing (another of

his surnames is Manipiniktikinya), being a Pangmoan Kuna who undertook the Ethnolinguistics Masters at

Los Andes Uniersity and then spent years working on ethnoeducational projects from the side of the

indigenous communities. A period as head of the Indigenous Organisation of Antioquia was followed by

presidency of ONIC for much of the 1996t was also engaged as a@Q&¥ XOWDQW IRU WKH &XOWXUH (
PPDE work. InSeptember 2013 he was selected as one of the indigenous members of the new Advisory Council

for Native Languages.

321 The fact that it is timed to coincide with the birth of Cervantes, 23 April, made it easy for this week to focus

on Spanish language. This is one reason why the PPDE announced that a day in February would focus solely on

minority languagesQultureMinistry staffer, pers. comn2010).
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still presented impediments to people who wanted to register names in accordance with their
native languages (Landaburu and de Vengoechea 2002n88¢d as disclosed by a recent

book and documentary? Registry staff would even assigffensive names to indigenous
applicants who did not understand Spanish or lacked literacy in it.

In 2000 the French funding for CCELA ceased. The refusal of the host institution, the
University of Los Andesta tremendously wealthy private institutiatio replace that

funding led to the nearollapse of CCELA, reducing it to just one staff memBearts and

stops in fundindlows are very much a part of university operations,foun an LRJ

perspective itvas a major step backwards in terms of ardomion by privileged sectors of
majority society to efforts by indigenous communities to have their languages understood and

maintained.

Thus, prior to the introduction of the PPDE in 2008, the scorecard of the Colombian state
regarding compliance wittanguagerelated international and constitutional obligatioras

varied. There were tremendous efforts made by some individuals, communities and
organisations, but in the main, state entities rarely did more than make statements with
symbolic effect butittle real impact. With the exception of minor actions taken by the

Culture Ministry from 2005 onwards, state attention to indigenous languages was almost
completely confined to the field of ethnoeducation, which was rarely to the satisfaction of the
communities concerned, nor sufficient to shore up threatened languages or truly guarantee the

linguistic rights of indigenous Colombians.

RELEVANT COMPONENTS OF THE COLOMBIAN STATE ARCHITECTURE

The multicultural transformation in official rhetoric since 19 been accompanied by the
multiplication of such attention in a wide range of government organs directed at both
indigenous and AfrdColombian communities. The Division of Indigenous Affairs that began
in the predecessor to the Interior Ministry in 1980w just one of numerous units within

public sector entities at national, departmental and local levels that focus on the particular

322 Nacimos el 31 de diciembr@orn the 3% of December), by Priscila Padilla, 2011.
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needs of indigenous groups, Af@olombians, Roma or minorities in genet&lAt the

national scale, minoritgedicated sections have functioned since the 1990s within the

Treasury, Ministry of Health and Social Protection, Culture Ministry and at times the

Education Ministry. Just below the ministerial level, both the Procuratitti@ney

*HQHUDOTV 2IILFH DQG 'HIHQVRU GHO 3XHEOR 2PEXGVPDQ
with acting to further the interests of indigenous and Admombian communitiestfor

example, both have initiated or intervened in court cases agains¢daituundertake

adequate prior consultation by other organs of government as by private enterprises.

In the parlance of Colombian multicultural polit®éa key concept is that ebncertacion

which denotes processes of negotiation between instituéiod ethnic groups in order to

consult with those groups and work towards a consensus on government3&efibisterm

is stated to be a guiding principle in the Native Languages Law and is repeated in numerous
provisions with reference to specific caseequiring the Culture Ministry and other entities

to develop regulations, programs and plans via engagement in such a process with the
peoples concerned. At the national level, a number of spaces have been created for
concertaciérbetween organs of gorenent and each recognised ethnic category. Each

forum convenes a certain number of times a year, including representatives from a variety of
ethnic organisations and traditional authorities and delegates from each of the main ministries
(generally the dector or his/her delegate from the internal unit dedicated to ethnic group

affairs). Currently those consultative bodies are:

323|Indeed, since approximately 2003 this has served as a model for inclusion of other minorities as subjects of
focused policy making and implementation, notably the LGBT (lesbian, gay, bisexual and transsexual)
communities folicy consultantpers. comm2010). For example, the Interior Ministry now has, alongside a
division dedicated to Afr&Colombian issues of law and governance, a Division of Indigenous Affairs,

Minorities and RomaAn Interior Ministry official confirmed(pers. comm2010) WK D W 3 HMI RWL YR W
intended to include immigrant groups such as Jewish, Japanese drebarese, and instead solely addresses
LGBT Colombians.

324 Another common term: many entitisgpulateamong their objectives the importance of applyingafoque
diferencial(differential approach) to the ethnic groups and their social needs.

325 | will keep using the Spanish term, in italics, rather than adopt the English word concertation, which does not
carry the same meanings. Nor do | consider the precise nuances t@batelgecaptured in other English
DSSUR[LPDWLRQV V-EKK @FLFR RLHSDIDEKIHPHQWZLOO UHVHUYH WKH ZRU
for discussion of the prior consultation with indigenous peoples required by ILO 169 (laimidtain

Spanish.
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1. Permanent Roundtable f@oncertaciorwith Indigenous Peoples and

Organisation¥®

2. High Level Consultative Commission fBtack, Afro-Colombian, Raizal and
Palenquero Communiti&<

3. National Commission for Dialogue with the Roma or Gypsy Petple.

The multicultural machinery of state has recently been supplemented by the creation of the
Presidential Program for the Integragéi®lopment of Indigenous Peoples, an entity proposed
when Juan Manuel Santos took over as President in 2010. The head of the program is the

formersenator Gabriel Muyuyacanamejqya leader of the Inga people

Interior Ministry

The Interior Ministry?® contains three sections that have key roles in multicultural politics

and policy.

1. Division of Indigenous, Minority and Roma Affai?&? the most important body in terms
RI WKH VWDWHfVY UHODWLRQVKLS ZLWK LQGLJHQRXV JUR.
respomsible for running the Permanent Roundtable and similar roundtables that are staged
through the year at a maeregional level. Another important role is deciding which
groups will receive official recognition as indigenous peoples, a controversial tagk tha
complicated in the age of-tadianisation. Analogously to what occurs in Constitutional
Court cases on indigenous jurisdictions, this recognition process is mediated partly
WKURXJK DGYLFH IURP DQWKURSRORJLV WRKX[STH/U RMXO BDAK WL
practicestblood descent and setfentification are not sufficient conditions (Sanchez
Botero 2005, Bonilla Maldonado 2006).

326 Mesa Permanente de Concertacién con los Pueblos y Organizaciones Indigenas

327 Comision Consultiva de Alto Nivel de Comunidades Negras, Afrocolombianas, Raizales y Palanqueras

328 Comision Nacional de didlogo con el Pueblo Rom o Gitano

329 The Interior Ministry was fused with the Justice Ministry in late 2002 under President Uribe. However the
two ministries were again separated in 2011, under President Santos, and the units referred to were essentially
unaffected by both the fusion and teparationl will refer to it as Interior Ministry “regardless of the time

period under discussion.

330 Direccion de Asuntos Indigenas, Minorias y Rom
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2. Division of Affairs for Black, AfreColombian, Raizal and Palenquero Communities: this
division chairs the High Lheel Consultative Commission for those groups, as well as
possessing responsibilities for lower level processesméertaciorand for recognition
of the organisations and communal bodies that are authorised to serve as interlocutors

between the communigseand the state.

3. Group for Prior Consultation: any public or private entity wishing to embark on a
development project is first required to ask this unit whether there are any indigenous,
Afro-Colombian or Roma communities located in the proposed develd@res. If the
answer is positive, then a process of prior consultation must be carried out. The Group
has to be satisfied that the process is indeed undertaken, and in a way compliant with the
principles of ILO 169 and the 1991 Constitution as intergrbiethe Constitutional

Court.

Education Ministry

Given its great significance to the processes being explored by my research, ethnoeducation
will be discussed in more detail subsequently, as will the role of the Education Ministry in the
development of the policies being discussed. In terms of inteknsiods that specifically

target the ethnic minorities, the ministry had a dedicated Ethnoeducation unit from 1985 to
2002; that work is now located within the Office for Quality in-Bebool, Primary and
Secondary Education. It has two forumsdoncetacionof ministerial activities with the

ethnic groups: CONTCER for indigenous peoples and the Pedagogic Commission for

Black Communities3?
Culture Ministry
The Culture Ministry was created by the General Law of Culture of 1997, taking over from

Colcultura, a body established as a dependency of the Education Ministry in 1968 to govern

fields of art, literature, folklore, libraries, museums, heritage and related issues. Ministerial

331 CONTCEPI (National Commission for Concertacién of Education for Indigenous Peoples) consistayf twe
indigenous representatives, the Education Minister (plus two delegates), and the Director of Indigenous Affairs
from Interior Ministry, and meeting at least thrice annually.

332 Forum forconcertaciorwith the Palenquero, Raizal and general ABrmlombian communities.
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VWDWXV EURXJKW ZLWK LW WKH D GAKQREPDMWXHWHS RDQQVG. E R
ODQ\ RI P\ LQWHUYLHZHHYVY UHSHDWHG WKH FOLFKp RI LW E}
ministries, with little importance and even less financing, so that it is challenged to fund

adequately the entities attached to it: National Musélational Library network, General

Archive, the sports institute Coldeportes, the Colombian Institute of Anthropology and

History (ICANH) and the Caro and Cuervo Institdt&The latter two entities, already

referred to in the historical survey above,uieg further explanation given their role in the

evolution of Colombian language policy:

1. ICANH: its research and publication endeavours have covered numerous indigenous and
Afro-Colombian topics, at times touching upon linguistic matters. Although natid
have a role in the PPDE or in the development of the Native Languages Law, ICANH is
mentioned in the legislation in relation to its research tdslssalso expected to

contribute a member to the National Advisory Council on Native Languages.

2. Caro anl Cuervo Institute: primarily dedicated to research on Spanish philology and
literature, and weltegarded throughout the Hispanosphere for that work, this centre once
also had a sizeable team devoted to native languages. Those researchers were yarticularl
active from the 1970s up until 2000, when the Institute published a hefty tome as the
XOWLPDWH UHIHUHQFH ZRUN RQ &RoDtRherE brd fiow FRULJLQD
two researchers working on indigenous languages. It is a financial dependerey of th
Culture Ministry twhereas ICANH has a guaranteed separate source of furding

has been severely undieinded since the 1990s.

Other levels of government

Depending on the identity and number of their minority populations, hoargr-level

jurisdictions have also established structures and processes to address the needs of ethnic

333 A number of other cultural institutions are controlled by the Bank of the Reptiaatid quite weHfunded by
it. These include a second national library system (with quality research libraries in the major cities), an
extensive art colléion donated by the renowned Colombian painter Fernando Botero, custody of several
churches with holdings of colonial art, and various branches of the Museum of\Gedq de Orpy which
contains treasures from p@lumbian societies. It seems there hager been any serious suggestion of
transferring or subordinating these to Culture Ministry control.

334 Namely:Gonzalez de Pérez & Rodriguez de Montes (eds) 2000.
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groups. Secretariats of culture and education in the departments with large Indian papulation
will necessarily devote resources to indigenous issues. Argsaliced department like

Antioquia is able to have programs and units that cater to the ethnic populations in a way that
strongly parallels the national structures. There are also lower level spacesdertacion

and consultation, such as the Roundtable€Ctamcertaciérwith the Raizal Population in the
Archipelago of San Andrés and Providencia, and consultative commissions on
ethnoeducation in many Amazonian and Orinoquian departments (in which the Catholic
religious orders that administer the schools me®f those areas participate alongside
representatives of the departmental government, the national Education Ministry and the local
indigenous organisations and traditional authoriti®syeral personsith experience in the

field told methat departmeml education secretariats frequently have little interest in

supporting native language use in schools, so it is questionable whether the agreements

reached in some of those forums are fully expressed in préttice.

IMPLICATIONS OF CONTEXTUAL FACTORS FOR COLOMBIAN LANGUAGE
POLICY

A number of key elements emerge from the analysis undertaken in this chapter. It points to

the heightened contemporary roles played by indigenous authorities and organisations as

actors in purportedly multicultural political abdireaucratic structuresa factor of

significance for the language policy process analysed in Chapters 6 and Chapter 7. In

highlighting the lack of commitment and consistency that typified state approaches to

indigenous languages and cultures in the padt KLV H[DPLQDWLRQ DQWLFLSDWF
critique of the lip service that presesdy Colombian politicians and bureaucrats give to the

notion of cultural diversity.

Importantly for my application of the conceptual framework of LRJ, this chapter has
denonstrated that the violent acts and other historic injustices committed against indigenous
peoples at the time of the conquest continued right through the colonial period and into the

twentieth century. Those injustices had negative consequences fotie @ LW\ RI &RORPEL

335The critical analysis in Calvo Poblacién & Garcia Bravo (2013) incldaesission of problems at the
departmental and local levels regarding implementation of etdooation, while Correa et al. (2012) use

statistics to detail deficiencies in education provision in each of the Amazonian departments they examine.
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indigenous languages and linguistic practices. Further, the Colombiantata¢ther

through hostility, assimilatory intent, indifference or inefficiensayid not adequately

comply with the progressively strengthening internatioaal dbligations, outlined in

Chapter 3, that relate to the languages and cultures of indigenous and other minorities. That
nortcompliance has led to further debilitation of those languages. And while these findings
are likely to hold true for other Latin Aenican countries and also for the Anglophone settler
states, the ongoing conflict in Colombia has meant that in recent decades indigenous
communities have suffered additional acts of injustice with additional negative consequences
for language. Thus, agdrom the moral responsibility discussed in Chapter 2, Colombia
appears more likely to be legally obliged to provide LRJ than most other states with
indigenous populations. This makes it even more cogent to analyse the degree to which the
PPDE and Nativeanguages Law, and any related implementing measures, may indeed

represent the delivery of LRJ.
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CHAPTER 6

FORMULATION AND IMPLEMENTATION OF &2/20%,$16
MINORITY LANGUAGE POLICIES

This chapter examines the changing fortunes of the ppéicikage intended to maintain the
WUDGLWLRQDO ODQJXDJHV RI &RORPELDYV HWKQLF PLQRUL
JURXS PHPEHUV 7KH DQDO\VLYVY FRYHUV WKH SHULRG IURP
Culture Minister proposed what was officialiseslthe Protection Program for

Ethnolinguistic Diversity (PPDE), up to the present. It addresses the roles played by the main
actors and institutions involved in the processes of development and implementation of the

PPDE and the Native Languages Law (LLtNat emerged from it. It also scrutinises the

constant flux and conflict between the contextual circumstances that facilitated the

development of the policies, and other factors that hindered successful implementation of

those policies3®

This examinabn is based upon the intervieve®nversationsobservationsnd documentary

material that | gathered during my field research, so it is this chapter that most strongly
incorporates the ethnographic thick description informing the case study analysedHeete

% 7KH DQDO\WLV GHPRQVWUDWHY WKDW WKH QHZ SROLF\ E
unfavourable state action v@svis indigenous languagesand therefore to be a vehicle for

the delivery of LRJ measuresvas sooreclipsed by competingubeaucratic priorities, a

decline facilitated by a lack of visibility and of support from the relevant institutions and

organisations.
37+( 3/$1(76 :(5( ,1 $/,*10(17" :+< $ /$1*8%*( 32/,&< ,1 "
As shown in the previous chapter, thelombian statethrough the national Education

Ministry, has expressia commitment to ethneducation since 1978, with an indigenous

language component specifically included. The 1991 Constitution confirmed these

336 As was thecase with Chapter 5, the account given in this chapter is a general outline that emphasises aspects
of cogency for the analysis that will follow in Chapter 7. A greater level of detail is available in the chronology
included as Appendix B.
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commitments, as well as providing for tbeofficialisation of minority languages in their
respective ethnic territories. However, | have not discovered evidence of any proposals from
Colombian government institutions in favour of developing legislation or some other national
policy vehicle to apport minority languages prior to the commencement of Paula Marcela

Moreno Zapata as Minister of Culture in May 2007.

For example, while they did contain references to supporting -&fthmcation and cultural
integrity, there was no mention of indigendaisguages in the National Development Plans

of 19982002, 20022006 and 200@201033’ Further,there does not appear to have been any
pressure applied on the Culture Ministry by the Uribe administration, despite an apparent
need for the government to impwits standing with minority communities and look better

in the international eye. As noted in Chapter 5, Colombian linguists and indigenous activists
had long advocated more state support for languages, but it does not appear to have been a
call that resunded at very high levels around that time, or that had built to a deafening level
tparticularly given the cogency of the other priorities of ethnic organisations at that period,
and their extreme dissatisfaction with the Uribe regitfe.

Similarly, thee is no evidence to suggest that either the PPDRIedtative Languages Law

was a reaction to the contemporaneous passage of a language bill through the National
Assembly of neighbouring Venezuela, news of which had been announced in December

2006. As shan in the AppendidB chronology, this was just one among a number of regional

or international events that occurred during that timeframe. Strikingly, within a week of
ORUHQRTV GHVLIJQDWLRQ DV WKH QH[W PLQLVWHU WKH 81
would be the "International Year of Languag@dN 2007) Then in late July 2007 Moreno

went to Chile to attend the annual conference of H#enerican culture ministers, which

produced a declaration identifying indigenous and Afescendant languagasdcultures as

an important heritage of cultural diversity, proclaimed a determination to protect native

337 A requiremenbf the 1991 Constitution, a National Development Plan is created at the beginning of every
presidential term, setting out the objectives and programs for thaydéanperiodThe 2006-:2010Planwas
GUDIWHG VKRUWO\ EHIRUH 3D X 0vEred R htperpeNoddrBtiseRasRWPHQW DQG F

338 As the chronology in Appendix B shows with its sampling of scandals and atrocities from that period.
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languages, and referred to a study of the viability of establishing anApeedcan Institute
of Native Languages (OEI 200%

Whatever the promptsll the information available to me indicated that the creation of the

PPDE was not an order frooutside ormbovethe Culture Ministry Rather, it resulted from

the arrival of a new minister who wished to leave her mark within the framework of a stated

agenda to improve governmental attention to issues of ethnic and cultural divesity
objectiveMorenoexpresse@ven in the earliest media reports following the announcement of

KHU DSSRLQWPHQW DQG UHDIILUPHG E\ DGRSWLQJ WKH PL
FXOWXUH RI DO &°Whtk Dangénsidl pRity ddi€n@tion, several factors in the

immedide ministerial context pointed Moreno to minority languages as an appropriate policy
target. As one ministerial offiel SXW LW S3WKH SODQH péns. ohid.F 2000 DOLJQF

The minister meets the linguist: the genesis of the PPDE

Aged onlytwenty-eight when appointed by President Alvaro Uribe, Morestablished two

firsts in Colombian political historythe youngest person to have been made a minister, and
the first black woman to head a ministfy Despite her tender age she had alreadgrttin
universities, interned and consulted with international organisations, studied language in
Italy, completed a Masters degree in management at Cambridge University, and established
the Martin Luther King Scholarship Program with the US Embassy lion@toa to enable
Afro-Colombians to study English in the US (Cabrera Pinzén & Aley 2007; EI Tiempo
8/5/2007; Padilla 2013).

339 2Q 6HSWHPEHU WKH FRXQWU\TV LQGLJHQRXV RUJDQLVDWLRQV Z
Latin American country not to vote in favour of UNDRIP (it abstained, as noted in Chapter 3), but it appears

that Moreno was already making arrangements for ministerial work on linguistic diversity.

340" Colombia Diversa: cultura de todos, cultura para totjaghich couOG DOVR EH WUDQVODWHG DV 3
&RORPELD HYHU\ERG\YV FXOWXUH FXOWXUH IRU HYHU\ERG\" 8QGHU 0
XWLOLVHG WKH PRWWR RI WKH 6D QRWwRpéridad pevali@ésQ F\ 33URVSHULW\ IRU
341 Rather than being frootW KH WUDGLWLRQDO HOLWH WKDW WHQGYV WR GRPLQDWH
mother and accountant father were from a town in northern Cauca department with a lar@eléfinbian

population, and proximate to various indigenoesguardos In contrag her immediate predecessor was the

greatgranddaughter of two presidents and the grandniece of another.
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$W WKH WLPH RI ORUHQRYYV DSSRLQWPHQW 'HPRFUDWLF 3D
were blocking approval of the USolombiaFree Trade Agreement, a key economic and

foreign policy objective of the Uribe administration. They pointed to deficiencies in human

rights protection and labour conditions in Colombia, particularly the high rate of murders of

trade union leaders and hunvéghts defenders (Sanchez 208#Additionally, members of

the Democratic Black Caucus in the US Congress had just criticised Colombia for its failure

to tackle entrenched racism against its citizens of African descent (Semana 26/7/2007;

Romero 2007). WHQ B8ULEH DQQRXQFHG OdRriddi3drvield coridtiuediQeB WL R Q
a stratagem to appease his critics in Washington (Arcadia 2007; El Tiempo 8/5/2007; Semana
2009), rather than as an attempt to bring in fresh approéthes.

It may have beethose insinuatiorié*that drove Moreno to prove she merited the position,

proof thatentailed hard work and visibility$ QXPEHU RI LQWHUYLHZHHY VDZ Ol
personal drive and determination as crucial in getting the PPDE estap$isbadng funds

for its work,and then pushing the Native Languages Law through Congress comm.

2010 and 2011)

,Q WHUPV RI ORUHQRYYVY VHOHFWLRQ RI PLQRULW\ ODQJXDJF
events already mentioned, there were existing foundations to sodvekof 33'(fV ZRUN
orientations within the Culture Ministry. The ministry had been heavily involved with the

ethnic communities since its inception in 1997. Part of this was through its Heritage

Division®***that promoted heritage listing and protection, urm¢h national and UNESCO

schemes, for intangible cultural heritage, which includes many cultural expressions made in

342|In April 2007 US Congress froze $55.2 million of aid earmarked for the Colombian military (HRW 2007),

and former US VicéPresident Al Gore refused® DWWHQG D OLDPL HQYLURQPHQWDO VXPPL\
presence in it (two days after claims were made in the Colombian Senate that in the 1980s paramilitaries met to

plot killings on a property belonging to the Uribe family), a further internationaberassment for the

Colombian president (Sanchez 2007).

3 &RORPELDYYV VXEVHTXHQW UHSRUW WR WKH 81 &RPPLWWHH RQ WKH (¢
ORUHQRTY DSSRLQWPHQW DV Hafcimatdf oHvSiHen ih Ghe/politig &b $pleca R VE-K
&RORPELDQ FRPPXQLWLHYV (CERN20ABFISSBW LR Q LQ SROLWLFV

344 Amidst other unfounded accusatiomfor examplethe false claimhat she undertook English studies in
&DPEULGJH UDWKHU WKDQ D 0DVWH Usity @titling MidisD\ffiviek pers.comimV KLVWRU
2010.

345 Direccion de Patrimonio

166



minority languages. Those orientations were stronigard perhaps more connected with the
communities themselvesin the activities oftie section that became known as Ethnoculture
Division and then Populations Divisidff which conducted a number of actions relevant to

the issue of languages in the early 2000s. For exath@aynitestablished grants for

indigenous and AfrdColombian witers, including those who wrote in native languages, and
prizes for research publications about those languages (Rocha Vivas 2013). In 2005 the
Ethnoculture Division established a funding line specifically directed at cultural projects
proposed by indigesus communities (Mincultura Compendio 2009, ;386dnar 2013, 17

Culture Ministrystaff (pers. comm. 20J)Qvere surprised by the number of proposals

received that dealt with linguistic revitalisation or etfetucation projects. They met with a
number of linguists to evaluate the merits of some of these projects. In January 2007, after
deciding to investigategssible approaches for the Culture Ministry to conduct its work in
relation to languagesjinisterial officialsmet with Jon Landaburif/ having been advised

that he was the best person to speak with. Thus, when Paula Moreno was seeking (or testing)
ideasfor implementing her cultural diversity agenda, her staff were able to confirm that
language had been raised as an issue of interest to the ethnic groups, and could also propose

Landaburu as someone to congGltilture Ministry staff, pers. comm. 20110

346 RespectivelyDireccion de EtnoculturandDireccion de Etnocultura$OWKRXJK 33RSXODWLRQV™ LV
translation of the Spanish naReblaciones WKH PHDQLQJ LV SHUKDSV FORVHU WR WKDW
3 S HR S£é& Wis division is responsible for the cultural affairs of the ethnic groups, as the former name

confirms. The change may have been necessitated difiisional responsibilities were expanded to cover other

groups, such as LGBT and persons with disabilities.

347 Landaburu played a crucial role in the establishment of the Masters programme in Ethnolirajutstics

University of Los Andes in 1984 and then CCELA in 1988 at that university with French funding, as discussed

in Chapter 5. When CCELA was tasked bydttent Gaviria in 1992 with translating key portions of the new

constitution into seven indigenous languages, Landaburu was in charge of the ékardsburul997).

Landaburu was also involved in efforts to resolve conflicts over writing systems fty alplvabetised native

languages, since orthographic consensus was necessary before materials could be produce@dorcattom

(Enciso Patifio 2004; Aguirre Licht 2004). When the French funding came to an end in 2000 and the University

of Los Andegledinedto replace the financing, Landaburu left to work with CNRS in Paris, where he became a
director of research (UNESCOCAT 2012). Born in France to Spanish Basque parents, with studies to doctoral

level in linguistics and anthropology at the Sorbonn@daduru began field work on Colombian languages in

the late 1960s. He later married a local woman and took Colombian citizenship (French Embassy in Colombia

2010; UNESCOCAT 2012).
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AQRWKHU WHPSRUDO FRLQFLGHQFH VHHPVY WR KDYH SOD\HC(
Europe in early 2007, Landaburu visited the Basque-Mitestry for Language Policy and

arranged for its senior officials to make an official trip to Colombia in Jullyad year.

While in Bogota they visited the leading institutions relating to their field of interest, and met

with Paula Moreno in her new capacity as Culture Minister. Moreno then entered into
communications with Landaburu and upon his return to Colamtmund September 2007

engaged him as one of six expert consulté@tdture Ministry staff, pers. comm. 2011

In late 2007 Landaburu set about devising the general terms of a program for linguistic
diversity. He forneda team comprising four nationabordinators who, in addition to having
the necessary expertise, wereferablyalso members of ethnic groups and speakers of the
respectiveancestral languag€ulture Ministry staff, pers. comm. 2010 hree of those
coordinatorsvere contracteéfom anong the ethnic minority graduates of the Etnolinguistics
Mastersin which Landaburithad been involved at the University of Los Andese was a
Cubeo from the Vaupésnather was #alenquera; anithe third was &ikuani,from the

Llanos (eastern savannedgion) The linguist subsequently addedfasrth coordinatohad
been working with CRIC on its language campai@bsnzalez Garzon 20).3.andaburu
alsoobtained some consulting assistance fraduaa academic and activist who undertook
the Ethnolinguists Masters and was president of the Antioquia Indigenous Organisation and
then of ONIC for much of the 199Gssomeone likely to command respect in indigenous

political circles®4®

The PPDE in action: gathering information and raising awareness in the comunities

In February 2008 Landaburu convened a meeting of Colombian linguists and anthropologists

who had worked in the field of autochthonous languages, including about ten who were

members of minority communities. That meeting confirm&@Q GDEXU XV SUHIHUHQFF
WKH 33'"( RQ D VXUYH\ RI WKH VRFLROLQJXLVWLF FLUFXPVW
surviving native languages. As a model he was able to adapt the sociolinguistic survey

carried out by CRIC in Cauca in early 20@& campaign Landaburu had observed and that his

fourth national coordinator had actively worked on before joining the PPDE (Gonzalez

348 This consultant, AbadiGreen has recently (late 2013) been appointeth®oNative Languages Advisory

Council, discussed later in this chapter.
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Garzon 20183*° This model wasupplemergdwith the expert advice of the Basque Vtice
Ministry for Language Policy, whictvas provided to Colombiaursuant t@an inter

institutional protocolBodnar 2013, 261

7KH UHVXOWLQJ 36RFLROLQJXLVWLF $XWRGLDJQRVWLF" ZD\
survey of the sociolinguisticonditionsof every Colombian ethnic group that retained its

traditional language to any extent, and therefore serve as a guidéheattieof such

languages and subsequently a foundation for actions to be agreed between the state and the
communities concerned (Mincultura Compendio 2@@&dnar 20133° 7KH 3DXWR~ LV XVH
LQ WKH VHQVH RI 3VHOI ™ UndulHhe the €@hmihRy itgddfldialgiadsing itdd KDW L
RZQ VRFLROLQJXLVWLF FRQGLWLRQV 7KLV DFFRUGHG ZLWI

documents and media article'son the participative, communiyased nature of the activity.

Importantly, as well as being informetitbe health of their languages, the Autodiagnostic
process was intended to awaken awareness within the communities surveyed as to the
necessity of being proactive in supporting whatever level of vitality was iden(fgceathar

2013) Scholars and practitners in the field of language revitalisation have often commented
on the tendency of minority communities to expect the school system to save their mother
tongues, when in fact the crucial factor is whether children are raised speaking the language
(Lopez2008; Fishman 1991; UNESCO 2003; Nettle & Romaine 2000). As did indeed seem
to occur in the Colombian exampléulture Ministry staff, pers. comm. 201@he

application of the Autodiagnostic was seen as a tool to raise consciousness among parents,
grand@rents and others of the importance of using the language as much as possible in
community lifein order to promote language survivahd particularlyo speak iwith

children so that intergenerational language transmission can occur.

349The bilingual SpanisNasa Yuwe form used in that survey is included as Anexo B in Gonzalez Garzén
(2013).

350 The three key objectives of the exercise (Mincultura Compendio 2009) were to: obtain and share reliable
information about the location and size of population in accordance with the population structure by sex and
age; establish the soegultural charactestics that encourage or hinder the practice of minority language use;
and identify the current situation of use of each language and the value that the speakers and other group
members attach to it.

351 Seethe ministerial press releases amedia coveragksted in Appendix C.
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The Autodiagnosti was to be conducted in three campaigns over two years, dividing up
&RORPELDYY ODQJXDJHV VR WKDW HDFK FDPSDLJQ ZRXOG K
languages, and also reflect an even geographical distribution (Mincultura Compendio 2009).
One or more lodacoordinators were appointed for each ethnic group in the campaign, being
persons who possessed knowledge of the language and culture and had also carried out
leadership roles in their communities. A emeek seminar was held in May 2008 to train the
locd coordinators for the first campaign, with participation of experts from the Basque Vice
Ministry, CRIC and the University of Cauca, in addition to the PPDE (8aunar 2013;

Culture Ministry staff, pers. comm. 20L&t that seminar it wadecided to apply the

surveys both in Spanish and in the local languages, so there was then the often complicated
task of translating the survey into each langudg€his was portrayed in the PPDE

publicity, and describeldy Culture Ministry staff (pers.cenm. 2010 & 2011) and local
coordinators (pers. comm. 2012% demonstrating the participative nature of the
Autodiagnostic, with the local coordinators, school teachers and other speakers of the
particular native language making their own decisions ad#t expressions to choose.

Some of these translation exercises had outside linguists involved, but only to make

recommendations, not to overrule the choices of the commuinigyist, pers. comm. 20).0

The surveywas undertakewith the heads of hoetolds®*® Between five and twentfive
interviewers were selected by each community or people involved. Those interviewers had to
be bilingual and literate, and were given training for an average of three days. Collection took
between two and six weeks feach language. There were up8questions in each
guestionnairgincluding questions on the language practices of childviemcultura

Compendio 2009Gonzalez Garzon 2013)* Thecompleted questionnairegere then

analysed in Bogota by demographer &ula Bodnat>® aided by acolleague and team of

352The Spanish version of the survey form is included in Gonzalez Garzén @9a8)exo C.

353|f the people speaking a given language had fewer than 2300 members, the survey was applied to every
household; if the number of members wasater, a representative sample was tdBexdnar 2013)

354Both Gonzalez Garz6(2013 and Bodnar (2013) attach a sample guestionnaire.

355 Bodnarworked with the Education Ministry from 1976 to 1991. Sk involvedn the issuing of the
ministerial decree in 1978 that authorised the undertaking of ethnoeducation in indigenous schools and was
subsequently coordinator of the Etledacation Unit. Her academic publications from the period show her
identification with the conceptual framewanked to support ethnoeducation efforts, notablyethedesarrollo

(ethnodevelopment) concept advanced by Mexican anthropologise@alliBonfil Batalla (Bodnar 1990
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students from Externado Univers{odnar 2013)The results were later returned to the
communities by the PPDE coordinators and discussed with the inhabitdomdsklet was put
together for each language surveyed with a presentation and discussion of th€Gekutes
Ministry staff, pers. comm. 20).0

DEVELOPMENT OF THE NATIVE LANGUAGES LAW

Persons involved with the PPDE from its early stages confithethe idea of a law was

not contemplated when tipeogramwas established. It appears that the possibility was only

floated in late 2008, once the Sociolinguistic Autodiagnostic work was well underway, and

that Moreno became very enthusiastic abotitatvever, Moreno was also firm in her view

that any proposed law would have to be submitted to Congress early in 2009 if it was to have
DQ\ FKDQFH RI EHLQJ DSSURY H(Gulé Minigy stafk pevd. soinU V. VHV
2010 & 2011) Sheexplainedhatit had little chance of getting throughsifibmissiorwas

deferred, as the first half of 2010 would see both legislative and executive arms preoccupied

with impending elections: for Congress in March 2010 and for the presidency in July 2010.

The latter edction would also mark the end of the Uribe presidential terms and hence of
ORUHQRTYVY RZQ WHUP DV PLQLVWHU DQG WKHUH ZDV QR JX

the political will to push a languages law through an uninterested Congress.

The PPDEteamWKHUHIRUH TXLFNO\ RUJDQLVHG WKH 3)LUVW 1DWI
/HILVODWLRQ™ KHOG LQ %RJRWi RQ DQG 'HFHPEHU
delegates from the Basque \Abknistry of Language Polic?® and Mexico’s INALF®’

(National Institite for Native Languages), indigenous rights law expert Roque Roldan

Ortega®*®the four national PPDE coordinators, the local coordinators who participated in the

Bodnarthenwent to DANE (National Department of Statistics) where she ascended it@tt®idof the

national census. She currently teaches demography at Externado University in Bogota, from where she was

seconded to work on the statistical aspects of the Sociolinguistic Autodiagnostic campaign(Bd2DGEs

2013)

3%6 The Basque Vicdlinistry experts had also visited Colombia in July of 2008, for a congress organised by

CRIC on native languages and education.

357 Instituto Nacional de Lenguas Indigenas

3%8Roque Roldd2 UWHJDYV FDUHHU KDV EHHQ VSHQW LQ tHet@lEMM60sH®DWHG WR
was employed by the agrarian reform body INCORA in their activities to sustain, restore or create the title of

indigenous communities to collective landholdings. That work extended to assistingsiahishmenof the
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first Sociolinguistic Autodiagnostic campaign, and representatives of various ethnic
communites and organization&l Espectadagrl7 December 2008). The forum examined the
Basque, Mexican and Venezuelan language laws, and then split up into workshops to come
up with points for inclusion in a Colombian law. LandabandRoldanworked those points

into a draftthrough January 2009€rs. comm. 2010 & 20)1

The draft was then amendedMynister ORUHQR DQG KHU PLQLVWU\YVY OHJDO
those edits were minor in nature. However, one of the changes wasatefawdraft article

regarding tle rights of native language speakers in urban setttgjsufe Ministry staff,

pers. comm. 2010). This amendment means ithaffect, the resulting law confimswith

the dominant Colombian institutional approach of dealing with indigeneity as something tied

to the sekgoverning ethnic territorie®?

$ 36HFRQG 1DWLRQDO )RUXP IRU (WKQROLQJXLVWLF /HJLVO
March 2009, with a more concentrated rollcall of around thirty ethnic participants. In addition

to participation by ONIC, CRIC and seven other organisations, and dsr&tom five

minority communities, a Basgiéce-Ministerial delegate attended once again. The Culture
OLQLVWU\TV GUDIW O D Q Jand suiggestip@serdmedéSfhr\amehdingHt G

further La Republical3 March 2009

Just over a week laternd.3 March2009 Paula Moreno attended a sessiotheflower

house ofCongress to present the finalised draft as one of three legislative proposals initiated
by her ministry (as opposed to beinitjs tabled by a member of Congred¥)By this point

another fortuitous opportunity had been seized. One of the representatives for the opposition

governing coucils orcabildos and at a later stageéth respect to thereation of the indigenous organisations
that emerged from the mitB70s onwards. Roldan later founded an indigenous rights observatory called
CECOIN that undertook advocacy and prepanéidential reports. He also consulted with numerous indigenous
organisations, NGOs and aid agencies, and published a number of books on Colombian and Latin American
indigenous rights law.

39 This aspect is of significance for the character and reach oh&Will be addressed in Chapter 7.

360 The second bill provided for establishing a national network of public libraries and was also approved that
year.The third billregulated public performances, but did not successfully navigate Congress until 2051, un

the next Culture Minister
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party Alternative Democratic Poté!in the lowerchambey Pedro Obando, a former rector of

the public University of Narifio, had completed a PhD in linguistiaed hs object of study

was the grammar of the languagfehe Awa people®*®? He was thus enthusepers. comm.

2017 about the possibility of being tip®nentethe member responsible for steering a bill
through his or hechamberof Congress. The combinatiohtwaving a billproposedy the
government, but shepherded through Congress by someone from the leftwing opposition, was
seen as an ideal strategy for maximising chances of approval. With béefi tard farright

on side, it was unlikely that politiciann the middle would find a reason to objeculture

Ministry staff, pers. comm. 20),land that did indeed turn out to be the case.

W LV DOVR SRVVLEOH WKDW WKH GUDIW ODZfV SDVVDJH Z|
which the Uribe governemt, despite continuing strong support from the Colombian

electorate, was cast in an even worse light on the international stage as the media exposed a
series of scandals in 2008 and 2009. Three of those scandals captured particular attention:
chuzadagillegal wire WDSSLQJ E\ &RORPELDYfV LQWHOOLJHQFH DJH(
SROLWLFLDQVY DQG RWKHUV 3IDOVH SRV L\bmyatavts axdK HU H E\
presented them as guerrillas killed in fighting, enabling the soldiers to claim spwact

parapolitica the uncovering of links between paramilitary organisations and up to a third of
Congress membef&3 The growing evidence regarding these and other abuses strengthened

critics in the US Congress who urged suspension of military aid' @iae Colombi#f* and
voicedopposition to a bilateral free trade agreement. Between early 2009 and early 2010

Colombia was strongly criticised in reports or statementst bgast tetUN agencie¥® and

numerous NGOs, both local and internatiofial.

361 polo Democratico Alternativo

362 This thesis (Oband@rdo6fiez1992) has been frequently cited in texts on South American linguistics, such as
Adelaar and Muysken (2004), Liddicoat and Curnow (2007), and the onliriesein Ehnologue (2014

Glottolog (2013) and Moseley (2010).

363 Seefor example IACHR (2009), IACHR (2010)cDermott(2010, CCJ (2010), Hylton (2010); see albe
chronology in Appendix B for more detail on the nature and timing of these scandals andasudisaf other
atrocities, abuses or allegations of impropriety in this period.

364The UK suspended its bilateral military aid in April 2009, citing concern for human rights (Guardian, 29
April 2009). The US had already suspended (November 2008) the funding eligibility of army units allegedly
complicit in "false positives".

365 UNESCO DiectorGeneral (for murders of journalists); UN Une®ecretaryGenerafor Humanitarian

Affairs; UN High Commissioner for RefugeddN Special Rapporteur on extrajudicial, summary or arbitrary
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On the domestic front, the Uribe government alreadyamaolverallpoor relationship with

WKH FRXQWU\fV HWKQLF RUJDQLVDWLRQV )DFWRUV EHKLQ
introduce new miningprestry and agricultural codes without adequately consulting ethnic

groups, the decision to abstain during the UN General Assembly vote on UNDRIP, and
B8ULEHYV RZQ SXEOLF FKDUDFWHULVDWLRQV RI LQGLJHQRX)
existing discatent with the disproportionate impact on the ethnic groups of Plan

Colombia®’ military actions and paramilitary atrocities was aggravated by three massacres

of Awa communities in souttvestern Colombia between February and October 20Q9

2009) In Jamiary 2009 the Colombian Constitutional Court ordered the state to take action to
ensure the physical and cultural survival of thiidyr indigenous peoples displaced or

otherwise victimised by the confliét® Against this backdrop, a proposal to enhahee t

cultural rights of the ethnic groups may well have struck some legislators as an opportunity to

win favour with ethnic organisations and international critics.

Things had moved so quickly with the tabling of the draft law that there had not beea time t

consult adequately with several ministries named in the text as bearing responsibilities.

Therefore, while the bill was being considered by the appropriate congressional committee,
IDQGDEXUX ORUHQR DQG WKH &XOWXUH setied bfvidetingsV O H J D (
with the Education, Communication and Interior Ministries. However, only a small number

of amendments were inserted into the bill as a result of those me@&ingsé¢ Ministry

staff, pers. comm. 20}.1

executions; UN Rapporteur for Indigenous Peoples; UN Secr@mmgral; UN Special Rapporteur on the
situation of human rights defenders; UN Special Rapporteur on the independence of judges andJalwyers;
Committee Against Tortureand the UNOffice of theHigh Commissioner for Human Rightdlany of these

human righs concerns were also reiterated at the {At@erican level (IACHR 2009).

366 Including International Committee of the Red Cross, Human Rights Watch, Amnesty International, Human
Rights First, Norwegian Refugee Council, Reporters Without Borders, Survieah&tional, Washington

Office on Latin America, International Coalition against Enforced Disappearances, and International Crisis
Group. The US State Department was no exception: its annual country report on Colombia lists a litany of
human rights abusemsd violent occurrences.

367 Notably aerial fumigationstas well as eliminating the coca cultivations on which some indigenous
communities depended for survival, they were alleged to have wreaked further damage on other crops, human
health and surroundingreironment§IACHR 2010; Dion and RussI&008 Hylton 2010;Landel2010.

368 http://www.corteconstitucional.gov.co/relatoria/autos/2009/a0®4tm
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Meanwhile, only a few very trigl changes were made by members of Congress, and nobody
voted against itGulture Ministry staff, pers. comm. 2011t sailed though the lower house

more quicklythan expected, and in the Senate was once again assigngohendgfrom the
AlternativeDemocratic Pole. By this point Moreno, the PPDE team, Obando and the
senatoriaponentenad spent time urging ethnic leaders to show their support for the proposed
legislation, for example by calling or writing to parliamentarians. By the time the bill was

given its approval by the Senate, members of Congress were treated to the sight of indigenous
Colombians, Raizales, Palenqueros and gypsies holding up signs written in their mother
tongues at the entrance to the building and eventually in the Senateech@thbn the bill

was approved there were tears and cheers in what various observers have described as an
XQXVXDOO\ PRYLQJ GD\ LQ Ciitdrd Mni3tvy ktRIQHERS. CohhihL20TOD W X U H

and 2011; see also the relevant media items in Apperdix C

+RZHYHU YDULRXV SDUWLFLSDQWY LQ WKH SURFHVV DVVXI
such a certainty as the above account would suggest. In Colombian parliamentary practice, it

is very common for a bill to be literally put down to the bottonheflist in the commissions

and suffer other delays so that it does not get through both houses within the sitting year,

which means that it is automatically knocked out of Congress and has to be presented anew

the following year Culture Ministry staff, pes. comm. 2010 and 20LTTo ensure that no

VXFK PLVIRUWXQH EHIHOO KHU PLQLVWU\TfY OHJLVODWLYH
lobbying efforts. She met with every single member of both houses of Coftjreigh |

was told is in no way usuaC(lture Ministry staff, pers. comm. 20§,3’°and left observers

impressed withherdrive to push the proposed law through Cong#é'ss.

369 Note that at this time a sizeable number of members of Congress were in prison or otherwise suspended for

WKH *SRODWLFV" VFDQGDO RI OLQNV ZLWK SDU 2ahd herdoreuidt JURXSYV RU IF
available to vote on bills anyway.

370wWhen Moreno and her staff arrived at one session of the commission considering theybitlund that the

sitting had been cancelled for lack of quorum, which threatened to push out the process by precious weeks or

even months. Moreno therefore picked up the phone and urged all the absent committee members to attend until
guorum was reache®(lture Ministry saff, pers. comm. 2031

371 paula Moreno also used the regular Council of Ministers meeting to push the case for the law to her cabinet
colleagues, on the basis that this advocacy could haveoifogffects for the legislators, particularly if it was

clear hat Uribe himself was in favour of the biC(lture Ministry staff, pers. comm. 2011
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2l FRXUVH LW FDQ EH DUJXHG WKDW ORUHQRTVY GHWHUPLQ
not purely altruistic. Eacimstance of approval of legislation represents a major achievement

for the ministry that proposed it, and this would seem to be even more desirable for someone

who did in effect have something to prove, and had only had three years to do so. The report

tha Moreno published at the end of her tenure (Mincultura 2010) was able to boast of a triple
legislative accomplishment, as the Native Languages Law was joined byhgrayahistry

generated statutesne on heritage, the other establishing a nationalglitary system. In

addition to the PPDE, the Culture Ministry also developed new national plans for audiovisual
production and dance. The ministry also attracted attention during those years for its efforts

in relation to various concerts and congresaedfor laying the groundwork for the
FHOHEUDWLRQV LQ Rl &RORPELDYV %LFHQWHQDU\ RI ,Q
International Year for People of African Descent.

To an extent, there was also a further tactical move taken in an effort to fatiitaw KH ELOO TV
journey through Congress. That was to ensure that the draft law was sufficiently innocuous
from the view of parliamentarians who were not interested in protecting linguistic diversity or
attending to the cultural claims of minority grouaifure Ministry staff, pers. comm.

2011). This may explain whyt had no detail on how its provisions were to be funded, nor did

it elaborate on the content of the obligations imposed on the various public and private

entities and the timeline for complyingth them.Thedecision to eliminate the clausetire

first draft that referred to urban indigenous communities would also seem to reflect such
caution. Indeed, perhaps the more cynical Congress members were able to see it as fitting the
cliché that Colmbian laws are good on paper but rarely enforiethetheless, it seems that
thecreators angromoters of thélative Languages Laexpected that it would be

implemented, and that there would be a favourdidgosed Culture Ministry and a newly

establishd National Advisory Council on Native Languages to ensureréisait

A problem with prior consultation

However, the haste with which the mlasdrafted andubmittedto Congress was almost its
XQGRLQJ $FFRUGLQJ WR WKH &RQVWLWXWLRQDO &RXUWTV
international law principles over the last two decades, any legislative measure that effects an
ethnic group must be adequately cotediwith that group or grougeforethe bill is tabled

in Congress. The most recent judgmeradclarified that this embraces all legislative

176



initiatives, and not just development projects, as some earlier interpretations had suggested
(Interior Ministry staff, pers. comm. 20)1The fact that the draft had been prepared with what
severalexperienced observetsld mewas an unprecedented level of participation by

minority members was not sufficiewhen measured agairtee technical requirements

recenty judicially determinedtobd SSOLFDEOH LQ &RORPELD $V QHZV RI
2009 congressional debut spread, a number of indigenous leaders from ONIC and other
organisations began to complain to the Culture Ministry and to Congress members that,
regardless of the merit of the provisions, there had been a failure to comply with mechanisms

of prior consultationQultureMinistry staff, pers. comm. 2L Indigenous organisation

officeholders, pers. comm. 201 Those leaders emphasised that the imtige movement in

recent years had struggled to ensure that due process was respected by®tRe state.

After a stressful few weeks, a compromise solution was reached. The organisations agreed

that the PPDE would be allowed to conduct meetings around tinérgan which the native
ODQJXDJH FRPPXQLWLHY ZRXOG EH LQIRUPHG RI WKH GUDI!
feedback, and that they would drop their opposition to the bill. The Culture Ministry agreed

to pay the costs of holding five maeregional metings of ONIC around Colombi&, and

also to provide funding for an indigenous project in Galil{ureMinistry staff, pers. comm.

2011). In addition to the ONIC meeting, the PPDE members had to fit in tvmemiylengthy

meetings with ethnic groups allcund the country over a foumonth period’# Landaburu

372 As attested by the Constitutional Court decisions on prior consultation and prior and informed consent listed

in the chronology at Appendix,Bncluding those dealin @ LWK WKH 8ULEH JRYHUQPHQWYV LQWU|I
controversiamining, forestry and agricultural codes withgubperconsulation with ethnic groups.

373 These meetings, which entailed significant costs for transport and other logistics, were events at which the
proposed languages legislation was just one agenda item. Speakers at the ONIC meetings also felt free to speak
harshly to the Culture Ministry regsentatives for their failure to consult and also for aspects of the draft law.

The strongest words were actually delivered to one of the indigenous RRiDEalcoordinatorstalbeit at a

meeting held in Aw4 territory only a month after two massacree®néns of Awa civiliangCCJ 2010)so

tempes were running high (ONIC 20098 ulture Ministry staff pers. comm. 2QW). It is possible that anger

about those atrocities, against the backdrop of extreme dissatisfaction with the Uribe government more

geneally, hardened the resolve of those indigenous leaders protesting about the procedural deficiencies
associated with the languages bill.

374| obtained opies ofthe documentation relating to these meetings (including summaries of discussions and
signed lists of partcipant&om the Interior Ministry; this would appear to be the bundle that Minister Moreno

showed to President Uribe in January 2010 (see below).
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also spoke a session athe Permanent Roundtable fooncertaciorwith Indigenous

Peoples and Organisations in Bogatdligenous organisation officeholder, pers. comm.

2011, andanother nationatoordinator(pers. comm. 2010Jid the same at the special
roundtable that meets for greater Amazonia. All of this pressure coincided with the lobbying
activitiesfor the bill and the meetings with the other ministries to agree on ametsjmagn

well as with efforts to finish up analysis of results from the first campaign of the

Sociolinguistic Autodiagnostic and to prepare for the second campaign.

However, the problem did not disappear with that agreement. After approval of the law in the
Congress in December 2009, it went to the Office of the Presidency to await signature by
President Uribe. On 19 January 2010, the director of the Division of Indigenous, Minority
and Roma Affairs wrote a letter to the Presidency advising that, despiteatidor a law

like the Native Languages Law, it had not complied with the vital requirements of prior
consultation in advance of presentation to Congress. Two days later, the coordinator of the
Prior Consultation Groy wrote a letter to the Presidentoya similar effect’® Both letters

took Landaburu, Moreno arather Culture Ministry personnby surprise CultureMinistry

staff, pers. comm. 2. Moreno had to speak to the Interior and Justice Minister and then go
see Uribe in person to show him fiile of responses to tH&4 meetings conducted with the
ethnic organisations and communities from March to July 2008@yreMinistry staff, pers.

comm. 201). Having seen that evidence of strong community support for the law, Uribe

went ahead and signédn 25 January 20187

PUBLICITY AND PUBLIC PROFILE

375 Both the Division of Indigenous, Minority and Roma Affaiesd thePrior Consultation Grouprere units

within thelnterior side of thehenInterior and Justice Ministry. When that ministry was split in 2011, the latter
unit was renamed Prior Consultatioividion rather than Group.

376 Both letters were amongst the documents | obtained frormtigor Ministry.

377t is possible that, despite the willingness of the indigenous organisations to compromise on the consultation
issue in the case, the LLN remains technically invalid for breach of procedure, and so could be struck down by
the Constitutional Courth 20120ne former Interior Ministry staffer with relevant expertise shared with me

ther opinion that the LLN is indeed vulnerable to this fate. In its favour is the low likelihood that any ethnic
minority organisation would oppose a legislative measure thahisontrast to so many other enactments,
particularly those that Uribe tried to push throughf undoubtedly beneficial import for ethnic groups.
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ORUHQR HQVXUHG WKDW WKH &XOWXUH OLQLVWU\YV PHGLD
the work of the PPDE. Throughout 2008 and 2009 the Culture Ministry put out numerous
press releases angdates to the ministerial website in relation to the PPDE and the progress
on the law as shown in Appendix.d he official launch of the program in 2008 received
particular attention from the main newspapers, and they also picked up a majority ofshe pres
releases, as did minor media outlets (print, online and at least some radio), blogs of human
rights supporters and the websites of indigenous organisations. One noteworthy feature was
the running of a series of interviews with Jon Landaburu in the mastipent newspapers,

of which El Espectadoalso ran a number of articles regarding the loss of linguistic diversity

in Colombia. The weekly news magazif@smbid’® andSemanalso gave considerable
coverage, often accompanied by photographic spreaddigéimous, Roma or Afro

Colombian persons in native dress or engagingvirat someamight call stereotypical)

traditional activities. There were also a few short television interviews with Landaburu in
which he talked about Colombian and worldwiiguistic diversity and the threats to it.

Several articles interviewed or gave the life stories of the national or local coordiffators
attention rarely accorded to indigenous individuals who arealdical leaders or activists.

As perusal of Appedix C shows, e media coverage subsided significantly in 2010. After

news items regarding the presidential signing of the law in January 2010, the next set of press

UHOHDVHYV PHQWLRQLQJ WKH 33'( UHODWHG WR VBYHUDO H

time as Culture Minister, notably the launch in August 2010 of a collection of indigenous

literature and a publication of the Sociolinguistic Autodiagnostic results td¥atee only

subsequent references to the languages work of the Culture Minesgycantained in

several radio interviews witthe director heading the division to which the PPDE was

transferred in early 2010 (as explained in the next sedtiomhich he was asked specifically

about those efforts, and then a rawialanche of presgleases (all of which were picked up

by both minor and major print and online media in the daily news coverage) about the April
S)HVWLYDO RI /IDQJXDJHV" VHH EHORZ WKW LQFOXGHC

divisional directorand from the minority wters participating.

378 Cambioceased publication in early 2010.
379 For exampleCambiol6 July 2008 regarding Rosalba Jiménez.
380 The book of Sociolinguistic Autodiagnostic results never became publicly available. A different version of

them was released in October 2013.
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There was only one negative media item: in April 2009, shortly after the draft languages law
was introduced into Congress, an opinion piece was published in the respeTiach

magazine claiming that the new bill exemplified the tendency in Colombiake lanas that

did not connect to realities. Tla@thorwrote that although a worthy cause, bgislation

was not capable of being implemented by the funds of the Culture Mini&iryexample
claimingthat it would require training of interpreters arahislators for all 68 minority
ODQJXDJHV WR EH DYDLODEOH LQ DOO WKH QIN&/LRQTV FLW
piece notedhe costghat would be requiretb run the National Advisory Council for Native
Languagesand expressed the opinitirte Education Ministryvould beamore appropriate
location for such function§ he authorconsidered that the law would be somewhat
superfluous given thexistence ofanguagerelated articles in the Constitution aoid

numerous situtes and regulatiorms ethneducationThe article also advanced the opinion

the other entities mentioned in the bill, such as the Communications Ministry and the
National Department of Statistics, would also lack the funds to do fulfil their obligations. In
the transcript othe first discussion on the draft law in the lower chamber of Congress, one of
the representatives refers to this article, and his colleagues agree that it shows the need to
ensure there is adequate financing for the obligations that would be imposkdibyQ D Z T V
provisions talthough none of them suggested amending the text to include a guarantee of

funding.

Consideration of the media coverage suggested one reasonpetlitycgan or senior
bureaucratvould not see much point in diverting scarce res@ut® a languages program
such as the PPDE:mtaynotbecapable of generating sufficient storieish mass appeal
particularly in the newsaturated, shouttentionspan internet age. The early interviews with
Landaburu $eman® February 2008Cambiol6 July 2008would have caught the eye of
PDQ\ +H UHFRXQWHG WKH WDOH RI KXPDQLW\YJV LPSUHVVL"®
extinctions of languages in recent distinctions, the comparison with threats to biodiversity
and the mass disappearance of péartt animal species, the unexpected genetic diversity
among Colombian languages, the possibility thalatedtribal languages guard

ethnobotanical knowledge that could cure diseases, and the speed of shifts from native
languages to Spanish in many paft€olombia. Stories that focused on the communities

may also have been of interest, showing as they did a side of indigenous life that had rarely
been presented. Probably the winning media moment was the final approval of the Native

Languages Law in Congss, with images of minority individuals holding up signs in their
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mother tonguestas experienced observers explairtbdre had never been such an

occurrence in Colombian parliamentary history.

However, there may not have been many more opporturotiesd Culture Ministry to

extract favourable coverage from this exercise. Apart fromsttileng stories about the

moment of thdegislative triumph, the press releases of late 2009 and early 20iil9
KHDGOLQHV VXFK DV 30RUH WKy spealRthelVrétiveanXd@ Q L F R
ZHOO" OLQFXOWXUD JHEUXDU\ S:KDW LV WKH VWDWH
'RXQDQ LQGLIJHQRXV S RRN@kbér 20000 XGOW KHDPDMRULW\ RI1 W
(QQODND GRQTW VSHDN Wialr Novemb@rl20@iwere ublik Y-t Iaave

captured attention beyond those of us who have a strong interest in such Miagdiraited

potential forminority language work toatch and retain mainstreamedia attentiorfwhich

would be the case in masbuntries, not just Colombidp D\ H[SODLQ ZK\ ORUHQRYfV
successor has been willing to let the PPDE and the Native Languages Lawtiest

laurelsas past accomplishments rather than ongoing undertakings.

IMPLEMENTATION IMPEDIMENTS AND BUREAUCRATIC BLO CKAGES

My early analysis of the Native Languages Law suggested that it was standing on not one but
WZR $FKLOOHVY KHHOV UHVXOWLQJ IURP WKH FLUFXPVWDQ
first was the technical problem regarding prior consultati@tussed above. The other

ensuedl URP WKH ELOOYV ODFN RI GHWDLO RQ NH\ REOLJDWLR
Although as previously suggestdtijs probablymadethe draft lawmore palatable to

legislatorsthis meant that prop@mplementatiorof the legislatiorwould bedependent upon

the PPDEstaying under the control affficials who possessed the commitment and the

capacity tadevise regulationaddressinghose mattef§!in a way that wouldontinue the

trajectory embarked upon by Landaburu. The first of these foundational weaknesses did not
SURYH IDWDO EXW ZLWK U H keslIHeW¥ Wwar& sMirksiiny tHdf RQ G $FK L O (

worstcase scenario may have come to pass.

381 Qr, atthe veryleast draft regulations to establigind funda National Advisory Council on Native

Languageshat would act in that way.
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When lwasfinishing upmy first round offield researchn July 2010people involved with

WKH 33'(TV Bpeki# bftHeMachievements on the program without letting me know of
some very real problems they were experiencing. When | returned in February 2011, | was
suprised to find that none of tlegiginalteam members were still working on the program,

the second campaign of the Sociolinguistic Autodiagnostic was left unfinished, and there was

no indication of when anything else would be done.

The Native Languagdsaw was signed barely six months before the end of the Uribe
presidency and of Paula MM HQR TV WHUP D V: @&3Quel 200Hv&sLidble Vel [ast
dayin office. Asnoted abovethere were no regulations issued before then, nor were there
other newsteps taken to advance in implementation. It appeara thain ministerial

FRQFHUQ UHJDUGLQJ WKH 33'( LQ WKH ILQDO PRQWKV RI OR
of the bools of results from the first campaign of the Sociolinguistic Autodiagné&tithe
ministerwas also busy preparing handover material and a publication that emphasised the
achievements of her time in the post (Mincultura 2010). Another distracting factor for

Moreno and the ministry generally was the need to devote energies to cmratieg 2010

as the Bicentenary of Colombian Independence and preparing for the 2011 International Year
for People of African Descent, with the Culture Ministry bearing primary responsibility for
both.I believe that there are no grounds for inferring,thaving accomplishelhguistic

legislation, andvith little likelihood of any more attentiegrabbing media moments

emerging Morenosimply calculated thathe PPDEvas no longer a necessary investment of

her time.Rather, it seems reasonable to coneltitht there was a multiplicity of matters

competing for her attentiof{3

It was during those months of reduced engagement by Moreno that a significant decision was
WDNHQ 8S XQWLO WKHQ WKH 33'( KDG EHHQ DWWDFKHG GL
one of the six division®ne ministerial sourcexplained to me that it was not possible to

create an ad hoc division without issuing a new regulatory decree on ministerial structure

(pers. comm. 20Q1). Another senior observeommented that the PPD#as simply too small

382 As it happened the launch came a few weeks Rfteenoleft office, but she was still the main figure at that

HYHQW DQG ZDV TXRWHG LQ WKH &XO WtKeliisbhadirgdfdtU\ TV SUHVYV UHOHD
%3 can attestR ORUHQRYVY FURZGHG DJHQGD GXULQJ KHU FRQFOXGLQJ PRQW
WLPH WR LQWHUYLHZ KHU , IRXQG RXU DSSRLQWPHQW FDQFHOOHG ZLV
in the presidential palace.
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to be a full division fers. comm. 20)1Moreover Landaburu had just turné®, so under
&RORPELDQ ODZ KH FRXOG QRW EH CT4Et8BMQissyHs&IfWR D GLUH
pers. comm. 20l). The PPDE could have been attacltethé Heritage Division, but the

indigenous organisations had long criticised the Culture Ministry fpattsmonializacion
(heritagisatiof®®) of minority cultures, and such a move could have been perceived as

dismissing languages as mere heritage it@uodture Ministry staff, pers. comm. 20111

Thus, the PPDE was transferred in March 2010 to the Populations Division, under the
authority of a divisional director who had been appointed a year beforg&idis was the

first time this director had control over the work of the PPDE, although ir2008 funds
HDUPDUNHG IRU WKDW GLYLVLRQ ZHUH UHGLUHFWHG WR S
consultations with the communitieSltureMinistry staff, pers.comm.2011). The

relocation was not successful from the perspective of the PPDE team, axpbagnced

various difficulties: cancellations of lofganned trips to communities to condting
Sociolinguistic Autodiagnostic, interventions in their mod&vofk, delays in renewal of

their contracts, and conflicts with the directéfithin afew months of théransfer, three

PPDE staffesigned their positiongncludingLandaburuandone of the four PPDE national
coordinators®® In November 2010 a second coordinatsigred, and a third coordinator

died unexpectdy.3®’ The few remaining PPDE staff were allocated other tasks at the start of
2011, and work on the Sociolinguistic Autodiagnostic ceéSetture Ministry staff, pers.

comm. 2011)+or at least not in the way that it had been carefully designed in 2008 (see
below regarding its subsequent incarnatidijus, less than a year after the Native

Languages Law was added to the Colombian statute books, the program fromt gieeh i

384 SanchezCarretero (2013388 WUDFHV KRZ 3SKHULWDJLVDWLRQ ™ ZDV ILUVW XVHC
Spanishpatrimonializacién(and its cognates in French and other Romance languages) in 1992, although not

appearing frequently until around 2009. Although the term may nefarally to the process of establishing
KHULWDJH FDVHV LW FDQ KDYH D SHMRUDWLYH VHQVH ZKHQ UHIHUULQ
intangible culture, as in the Colombian criticisms. The Culture Ministry has also been criticised for
SIKNORULVDWLRQ®™ DV ZLOO EH VHHQ DJDLQ LQ &KDSWHU

385 Amongst other roles, thdirectorof this division,or a representativés expected to participate in the

Permanent Roundtable f@oncertaciorwith Indigenous Peoples and Organisations, as well as with the

counterpart forum for AfraColombians

% 7KH 33'( WHDPYV DGPLQLVWUDWLRQ RIILFHU IROORZHG VXLW VRRQ DI
387 As various published obituaries (included in Apper@jxmade clear, her death alspresented a great loss

to the Palenquero community and to scholarship on their language.
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and that was in turn purportedly reinforced by the legislative provisions, had, from the
SHUVSHFWLYH RI DW OHDVW RQH RI WKH SHUVRQV LQYROY'

There was a corresponding collaps¢hafpublic visibility giventoWKH RXWSXW RI WKH :
efforts. The set of six books presenting the Autodiagnostic first campaign resutditled

Multiples maneras de pensar, diversas formas de hablaa. mirada a la situacion de

vitalidad de 15 lenguas nativas de ColomhjdViultiple ways of thinking, diverse forms of

speaking$ ORRN DW WKH VLWXDWLRQ RI YLWDOLWeIrRI QDWLY
August 2010 launcitOLQLVWHU 0R U H @fRa§héralde®ly Cit@Qd Ministry

publicity saying that the tomes wetetQWHQGHG WR EHFRPH 3D UHIHUHQFH F
professors and researchers, as well as for decision makers in all areas of public administration
ZKR IHHO FRPPLWWHG WR WKH UHYLWDOL]DWLRQ RI QDWLY
departmetal and municipal government offices, educational institutions, universities and for

the general publiég® However, the promised distributiari the physical bookbkad still not

occurred by the time my Colombian field research finished in20i2, the book collection

could not be purchased onliremdan ebook or other online version never appeaildte

ILUVW FDPSDLJQYTV UHVXOWYV ZHU KedsSOiRIBX&S2A013, WtRn &V KH & X O
different and much briefer formahe books were not to be se¥iet, in starkcontrast, the

eightbook collection®Biblioteca basica de los pueblos indigenas de Coloi{iBasic

library of the indigenous peoples of Coloimb that wasalsolaunchedn August 2010, and
VLPLODUO\ WUXPSHWHG DV DQ DFKLHYHPHQW RI 3DXOD ORL
Ministry, could easily be found in bookshops and libraries. hard to think of a reasonable

justification for the diferential treatment accorded to these two published outputs, given that

both represented major investments of financial and human resources by the Culture

Ministry, and both were highlighted as reflecting the significance of the cultures of

& R O R P E ligenpus pepiides and ethnic groups.

FromFebruaryto DecembeR010 the Culture Ministry engaged an external consuliéht
significant experience in policy development and implementati@dvance the preparation
of regulations for the Native Languages Law, consult with other entities affected by that law,

and investigate the implementation of other provisiéwesording to mnisterial

38 See https://www.mincultura.gov.co/areas/poblaciones/noticias/Pagina€)g@B) 38816.aspx
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documentationthe consultartield meeting®® with the Education Ministry, the National
Department of Statistics, Colciencias (the research funding agency), Ministry of the Interior
and of Justice, Ministry of Health and Social Protectiba,Deaf community, several
universities, the local Muisca communigndONIC, in addition to meetings within the

Culture Ministrywith its Communications Division, Heritage Division and Legal Offig®.

The consultanprepared twentgight documents outling ways forward for the legislative
provisions and other aspects of the PPDE, including precise notes as to what the other
ministries or other entities had agreed to do, and elaborated a proposal for the regulations to
establish the National Advisory @ocil on Native Languages. Howeveérould find no

evidence thathe division acte@n any of those recommendations dur@j.Oor thereafter

One ofthedocumentprepared by the consultants a detailed proposal to incorporate

specified actions under the Native Languages Law int@MNig*°! (National Development

Plan for 20102014 Thedecision of the bureaucrats responsibletadoliow up that

proposal means that tiRND 20102014has aly three mentions of the law, two of them

very brief and without committing to any actiohsthe section otheagenda for worloy

state organwith the Roma, th®ND 2010 VLPSO\ VD\V WKDW WKH &XOWXU

LPSOHPHQW /DZ reRtlon to indiggDous peopldbe planstates, without

IXUWKHU GHWDLO WKDW WKH 3&XOWXUH OLQLVWU\ ZLWK W

implementation of what is ordered by Law 1381 of 2010, in cooperation with the entities

involved in the law and otherwill guarantee compliance and will advance in strategies for

the strengthening and revitalization of the native languages as a fundamental component of

WKH LGHQWLW\RIyint&dtiostd RSiSands of San Andrés and Providescia

thewording strongerandnoticeablysa the Culture Ministry is obliged to work for the

defence, protection and strengthening of the Raizal langddgelDULQJ LQ PLQG WKH L

cultural and spiritual value it has for those communities... Trilingualism wil lzds

strengthened, for which the Education Ministry wilited&e and strengthen the accord signed

with the High Level AfreColombian Consultative Commission and the Education Secretary

of the Archipelago, which has the objective of promoting the teaclhitigp dhree languages
&UHROH (QJOLVK DQG 6SDQL WHth te€ped ¢ Fhakiénd EQlOMhiI® Q V\V W

38 |nitially accompanied by Landaburu, but after his departure eitbaeair with the divisional director.
3% 7KH FR Q VriEporWstat@swihfit\the Caro and Cuervo Institute did not respamdniaitation to meet.

391 plan Nacional de Desarrollo
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this negligible presence of the Native Languages Law in ROID2014can only be seen as

a missed opportunity to embed arrangements for péeimentation.

Critical comments and competing bureaucratic priorities

One Culture Ministry official (pers. comm. 2011) who stated that the Native Languages Law
was good legislation, made with appropriate input from and consultation with the ethnic
groups, did however proffer critical perspectives on the work of the PPDE. This individual
(who was notnvolvedin the creation of ththe PPDE norin thedrafting of the law)

asserted that the Sociolinguistic Autodiagnostic was badly formulated and needed to take
greater account of the effect of the armed conflict; further, that it watucted without first
identifying and consulting important stakeholders in the zones concerned, such as
departmental secretaries of health, education and culture, mayors, governors, other municipal
and departmental officials, indigenous authorities andosttiucatorslhe lastnamed

certainly were consultedin fact, ethnoeducators were the most prominent local

collaborators in the Autodiagnostic, with roles in translating the questionnaires and applying
them. In any resguardo surveyed, indigenous commanihorities cannot have been

unaware, as outsiders generally require their permission to enter. For an indigenous people
numbering fewer than 2300, the survey was applied to every household (Bodnar 2013), so in
such cases the local leaders were directgy@ants themselves. The nature of the exercise

also means it cannot have bypassed all department officials, although this particular critic
(despite overlooking the agency of indigenous communities to communicate with
departmental governmental actorsgdynbe correct with respect to some of the broad category
listed, and perhaps particularly in cases where the communities were geographically isolated
from the departmental administrative centre. However, having seen glimpses of the way
politics and policyoperate in Colombia, | wonder what concrete results could have been
achieved if all the political and bureaucratic layers had also had to be dealt with. Effective

and timely application of the Autodiagnostic was facilitated by the top tier going directly t

the grassroots; as an outsider | cannot readily ascertain whether bypassing some intermediate
actors is acceptable for a program that aspires to have continuity, longevity and support.
Nonetheless, if there did need to be a fuller incorporation of telbst array of
VWDNHKROGHUY LQ WKH $XWRGLDJQRVWLFYY DSSOLFDWLR(
adjustments in subsequent iteratiatwghich could also have been done if there really did

need to be greater consideration of the armed conflibiiisurvey process.
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Other critiques volunteered Ilyis official includedthejudgmenthat D 3S\VWDWH RI WKH DL
should have been completed before commencing an Autodiagnostic; the leaders of the
organisations needed to be fully informed because tleethardecision makers and the

interlocutors with the government; the PPDE should have worked with the univetkdigss;

ZDV QHFHVVDU\ WR 3VWRS DQG WKLQN" EHIRUH JRLQJ RQ ZI
to be rethought so that it involved di@s such as the Education Ministry and the National
Department of Statistidqpers. comm. 2011Pnce again, it is difficult to see why these

alleged deficiencies could not have been subject to analysis and debate, and if they were

confirmed to be genuingefects, remedied before the next round of the Autodiagnostic.

It was also asserted (pers. comm. 2ahaj the PPDE did not adequately incorporate the

3 Q LUNESCO principles guiding language revitalisation efforfghis claim, actually
referringtotKH 3SQLQH ODQJXDJH YLWDOLW\ |D &oashbat Withdend WH G L C
scrutiny.Analysis of the 53 questions in the survey forms used iStiogolinguistic
Autodiagnostié®? shows they were eliciting information on language attitudes and patferns
language use within the household and in various community domains, and the information
thus acquired directly addresses most components of the nine factors. The remaining factors
relate to aspects such as the availability afarials foreducation ad literacy, the quality

and quantity of linguisticsatumentationand the policies of institutionsall of which can

be readily evaluated by an expert team and built into the overall assessment for the language
community being assessed. There is no nigisalent. Of coursenembers of thgovernment

and bureaucracy wheehrd thisclaim may have acceptatiat face value, rather than

interrogating its foundations.

Subsequent actions and inactions

An August 2010 press releastatecthatthe Culture Nhistry had just signed agreements

with two named universitie€Cambio2010). However, in October 2011 sources at both
universities told me that although they had signed agreements-20h@with the Culture

Ministry regarding the training of ethnoedumat (in meetings arranged by the external
consultant mentioned above), nothing had been done by the ministry since then, and both had

392 Annexed, as noted previously, Bonzalez Garzén (2013) and Bod(2013).
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started to talk to the Education Ministhgid not subsequently encountridence of Culture
Ministry agreements witthese or any othemiversities to train interpreters, ethnoeducators

or researchers along the lines envisaged by the Native Languages Law.

After August 2010, with the new minister in place, there were fewer Culture Ministry press

releases that mentionduetPPDE or Native Languages Laag shown in Appendix.d’he

WHUP 333'(" FHDVHG Wanhdary lacyudgaelbted dotd@veregiven the
SEUDQGLQJ” RI WKH 3RSXODWLRQV 'LYLVLRQ 7HOOLQJO\ Z
onDecember 201 VXPPDULVLQJ WKH &XOWXUH OLQLVWU\YV ZRUN (
about the great value of the Spanish language but made no mention of anything regarding

native languages. Yet, just a few months before, in August 2010, the outgoing reports and
speechesf Culture MinisterMoreno were highlighting the passage of the Native Languages

/IDZ DV RQH RI WKH \HDUYV JUHDW DFKLHYHPHQWYV

In April of each year since then, the Culture Ministry has issued a series of press releases

(and also videos on the ministenetbsite and Facebook page) about the Festival of

Languages it holds as part of the Bogota International Book Fair. That event has been
SUHVHQWHG DV WKH 'LYLVLRQYV PBang dbes donstitutd/\ WR VXSSR
LPSOHPHQWDWLRQ RI RQH RI WKH /DZYV DUWLFOHV +RZHYI
notableexception of work to develop a safeguarding plan for the Palenquero language, which
dovetailedwith 2011 being the International Year fersons of African Descent. After a

number of community workshops, the safeguarding plan for Palenquero was finalised in July

2012. Both the process and the document could serve as templates for work with other
languages®® although it isstill unclearif efforts are indeed being undertaken in that regard.

By mid-2011office holders invariousindigenousorganisations anstateentitieswere urging
Culture Ministry bureaucrate reactivate the program and comply with the steps that the
NativeLanguages Law required to badertakerbefore February 2012 drious, pers.

393 g ZRUNLQJ GRFXPHQW RQ WKH &XOWXUH OLQLVWU\ ZHEVLWH GRZQ
S3URMHFW" GHVFULELQJ LW DV PHUHO\ RQH RI D QXPEHU RI DFWLYLWL|
3% Chapter 7 will consider the prioritisation of that feat in terms of its appropriateness and efficacy as a tool

RI OLQJXLVWLF UHSDUDWLYH MXVWLFH YHUVXV LWV FDSDFLW\ WR JLY}
Division at the preeminent event for the Colombian cultural sector.

3% As suggested by Culture Ministrystaff membemworking on language issues in 2011.
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comm. 2011.3% Queries were even being raised from abroad: the new Basqud/fitster

for Language Policy (following a change of tBasque Countryegional government)

travelled from Spainto Colombia in July and again in October 2011 to follow up the Culture
OLQLVWU\YfY ODFN RI SURJUHVY LQ LPSOHPHQWLQJ WKH 33
ended up agreeing a cooperation protocol with the Education Ministry, which had signalled

its willingness to implement the educatiteiated portion of the nelegal obligationgDNP

2012).

The Education Ministry was also proactive in funding an October @@hposiunon native

language education held in Bogota, where many participantsssegreoncern about the
&XOWXUH 0L QL Ve Culfiwve MQisirdy tredQresponsible for native languages

work attended to make a speechtbe GLYLVLRQYYVY DFWLYLWLHV EXW GLG Q
respect to the PPDE or Native Languages bagtay for questiond was present in a

workshop at that seminar in whiehCulture Ministrystaff member explained that they were

working on concluding the Sociolinguistic Autodiagnostic. Under interrogation by a Basque
representativehe staffeadmited that the methodology being used with the remaining

communities was different from that applied by the PPDE uitgleriginal 20082010

approachand was not compliant with standards of statistical validity. In abandoning the
methodological approachearefully developed by the PPDE in 2008, the Culture Ministry

ZzDV DOVR MHWWLVRQLQJ WKH 33'(fV REMHFWLYHV WR EH V
sociolinguistic linguistic circumstances and to devise appropriate respsaasexplained by

Bodnar (2013andGonzalez Garz6(013. While goals of community participation and
awarenessaising would still be satisfied, there would be a loss of comparability between

data from the first two campaigns and the simplified third campdighcan be safely

assuned that the revised approach, which essentially amounts to asking community

authorities or organisations for their view on the condition of their traditional language

without attempting any systematic evaluation, would be much less financially costih¢han

carefully planned survey processes of the orighabdiagnostic

2013 tbetter late than never? The Advisory Council is convened

3% For example, the Presidential Programme for the Integral Development of Indigenous Bieepted a
letter to the Culture Minister in July 2011 about the delays in implementation.
397 Meanwhile, at this period and up uratl leasiearly 2013, the demography team at Externado University

continued analysing data from the prior campaigns of Autodiagnostic surveys (Bodnar 2013).
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The Native Languages Law specifically requitkdtregulationgo establistthe Advisory
Councilshould ben HITHFW ZLWKLQ WZR \HD#hat R,Iby2K an@ayZV VLIQL
2012. In fact, it implicitly entailed a much earlier commencement, as the Advisory Council
was expected to advise the Culture Ministry on the preparation of the Ten Year Plan, which
wasitself required to be produced by that same deadifh& proposal for the regulations

was drafted in mid to late 201Qlture Ministry staffer, pers. comm. 2001 and in

December 2010 the Culture Ministry held a meeting with indigenous organisatidmes on t
topic of theregulations (indigenous organisation officeholders, pers. comm. 2fitihe
legislative deadline was not met. The regulatory détteas only promulgated in May

20124 The tardiness in issuing regulations for the Native Languages tatrasts starkly

with what happened in the case of other Culture Ministry legislation. For instdtes¢he

law to establish the national public library system was signed on 15 January 2010, the
resolution to regulate its technical committee followe®dviarch 2010, and a further
resolution was issued on 22 June 2@ he law to govern public performances was signed
on 26 December 2011, with its regulatory decree being emitted on 14 Jurf@Zligre

wasno explanation as to why it should take oweo fand half years to fully regulate the

Native Languages Lawhen two other cultural staes were regulated in less than six

months.

It appears that the first meeting of the Council was in April 2013 (Mincultura 2013). Ten of

its eighteen members repras¢he ethnic groups: two Palenqueros, two Raizales, two Roma,

3% These deadlines were respectively provided for in Tranysfdicles 1 and 2 of the LLN.

399 Decreto 1003 de 2012Curiously, Art. 4 of the decree restricts Advisory Council membership to persons
born in Colombia, so it would be impossible &oforeignborn expert likeJon Landaburu to be a Quuillor,

even if $1e or he has taken out citizenship. | examined regulations that established comparable councils or
technical committees for the other cultural laws mentioned below, and for several other contemporary pieces of
legislation, and could not find another Colaarbregulaton that excludes a citizen from a role on the basis of
their foreign birth

400 A ministerial resolution of October 2012 established the mode for selecting the Councillors who would
represent the universitiesne from the Nationdlniversity of Colombia, one for universities with research
programs in native languages, and one for universities with ethnoeducator training programs.

401 The law isLey 1379 de 201Qhe resolutions ar@esolucion del Comité Técnico de Bibliotecas PUblkoas
Resolucién 1250 Red de Bibliotecas Publicas

402 Respectively ey 1493 de 201(Ley de Espectaculos PubligaandDecreto 1258 de 2012
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and four indigenous persdfidto represent the full array of Colombian indigenous peoples
combination of decades of Colombian indigenous leadership with decades of academic work
in ethnolingustics and indigenous educationAmongst the institutional representatives, two
have particularly long experiencesAmerindianlinguistics researcls of early2014, there

did not appear to have been any Culture Ministry press releases or publicatiodsgega
decisions or activities of the Advisory Council, morelation toministerial commitments

with respect to funding its recommendations.

October 2013 also saw the leagaited but only partial release of the results of the

Sociolinguistic Autodiagnstic, in the form of a document uploaded to the Culture Ministry

website for thirtysix languages. This was followed by the uploading to the Populations

Division news page of a report (Mincultura 22 October 2013) on the implementation of the

Native Languags Law the first time that the Ministry had presented an account of its

progress in this regard. The document lacks precision regarding accomplishments, and

chiefly refers to efforts that were in fact undertaken by the PPDE or other arms of the Culture

Ministry while Moreno was ministdthat is, up to August 2010Jhe new activities cited are

the planned development in conjunction with the Communication and Information

Technologies Ministry of a native language application for smartphones; annuairggstioér

Palenqueros and Raizales to compare language safeguarding strategies; the compiling of a

directory of translators and interpreters of femtpe native languages; and the development

RI D 3VRXQG PDS” IRU WKH PLQLVW Hhehtdroone SeptemideH 7KH UH
DFKLHYHPHQW ZKLFK ZDV WKH &XOWXUH OLQLVWU\TV D

Constitutional Court sentence Auto 073/2012 into two indigenous langtfddemther

recent press release (Mincultura 15 July 2013) concerns tt@paion of representatives of

five native language communities in the Smithsonian Folklife Festival in Washingtoin®C;

Culture Ministry director responsible for the activigycited as highlighting the event as an

example of Colombian language p@lin action.

403 Oneof the fourhas decades of experience in indigenous political leadership and also in academic work in
ethnolinguistics and indigenous educatiahjle anothercoordinaesculture and educaticior an important
Amazonian indigenousrganisation

404This is a case inveing two extremely marginalised groups suffering acute victimisation from actors in the
armed conflict, the Jiw and the Nukak Malas mentioned in the previous chaplére Court ordered the state

to translate its orders intbe mother tonguesf those ommunities
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Internet searches reveal that the Native Languages Law has been frequently cited between

2012 and 2014 in a range of documents of other Colombian state organs, but invariably

appearing simply as a component of the list of legal instrumeattgypiply to ethnic groups,

not as the basis for specific governmental actionsLLikveand PPDE have also been cited

as an achievement in reports to international bodies. However, one piece of international

online news that highlighted the PPDE and Native LanguagesMaamotrepeatedy the

Culture Ministry: in February 2012 Landaburueeed the Linguapax Award, a prize given
DQQXDOO\ E\ WKH 81(6&2 &HQWUH RI &DWDORQLD WR 3SHUYV
OLQJXLVWLF GLYHUVLW\ DQG PXOWLOLQJXDO HGXFDWLRQ”
professional contributions to the life of C&cELDV OLQJXLVWLF KHULWDJH" ™ 8!
2012). That omissiomight seemR GG JLYHQ /DQGDEXUXYTV LQWHQVLYH UH
the Culture Ministry, andhay befurther evidence dbureaucratidack of interest in pursuing

the policy direction establishdyy LandaburuHowever, even ministerial personnel who

favoured the original orientation of PPDE may have decided against drawing attention to
IDQGDEXUXTV DF FH8WHzohfaiHed SHot Fakagraph mentioning the delay

in regulating the Nativeanguages Lawthehalt to theSociolinguisticAutodiagnosic, anda

claim thatmany communitiesvere waiting for official assistance for thegvitalisation

programszand concluddthat thesavere thevicisitudesof political affairsand thefragility

of institutions.

COLOMBIAN LANGUAGE POLICY AT A CROSSROADS

Observed from the standpoint of early 2014, implementation of the Native Language Law

and the associated effort to protect and promote the languages of the ethnic groups has
EHFRPH D VLIJQLILFDQWO\ ORZHU SULRULW)\ IrsWfRRIORPELDY
is actually done and what is publicised. Since the middle of 2010, there has not been a

consistent and coherent endeavour to comply with the requirements of the law. There has

been even less of an attempt to give continuity to the protectigngoncestablished by Paula

Moreno and Jon Landaburu at the start of 2008.

However, now that the Advisory Council for Native Languages has been convened, there
PD\ DW OHDVW EH DQ RSSRUWXQLW\ IRU WKH 1DWLYH /DQJ>

405 andaburX fspeecttan be found at https://www.linguapax.orgfapntent/uploads/2016/12/Libreel
PremiLPX-2012.pdf
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for WKDW VWDWXWH TV YLVLRQ IRU ODQJXDJH SURWHFWLRQ [
foundation for concerted state action. Even if the Culture Ministry continues to be half

hearted in its commitment to implementation, and does not sufficiently functireciC the

eventual release of the Ten Year Plan may force it to return its languages work to a higher

priority. The chapter that follows takes a closer look at what such an outcome would mean in
terms of linguistic reparative justice, given the contdrihe Native Languages Law and the
FRQWH[W RI &RORPELDYV LQGLJHQRXV SHRSOHV DQG VWDW
constitutional and international law obligations, given that Colombian ethnic organisations or

rights activists may decide pursue legal avenues if the political and bureaucratic realms are

not responsiveand thereby create a situation where state institutions are judicially required to

provide measures that would serve to deliver.LRJ
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CHAPTER 7

ACRITIQUEOF &2/20%,$96 1(: /$1*8%$*( 32/;&$
APPROPRIATENESS AS A VEHICLE FOR LINGUISTIC
REPARATIVE JUSTICE

This chapter picks up the model elaborated in Part A in order to disseggpropriateness of
theminority language policy developed between 2008 and 20idDparticularly thé&ative
Languages Lawas a vehicle for delivering LRJ. It first considers the legislation that has been
introduced in other parts of the Americas and in Australasia with respect to indigenous
languages. It then analyses the positibthe LLN in relation to each of the domains of

action set out in Chapter 4. This analysis shows that on paper the LLN aligns well with the
range of measures identified in Chaptesdsuitable for LRJ efforts, dmwith the LRJ

principles on maximising pacipation by the communities concerned. Howevehdwthat

a number of factors, including bureaucratidifference lack of ministerial interest, limited
funding, competing priorities within indigenous communities and organisasinds failure

to gan the support of all stakeholders, appear to have prevented the new Colombian policy

from being implemented as it was originally planned.

&2/20%,$76 3/$&( ,1 7+( /,1*8,67,& /(*,6/$7,9( 3$125%08%

Whether with or without relevabnstitutional provisions, many countries with indigenous
populations now have legislative enactments that, in addition to symbolic recognition, do
spell out linguistic rights and commit governments to introduce certaitapguage
measures, albeit wittoasiderable variation regarding the extent of such obligations. For

example, Norway, Finland and Sweden all have laws confirming Saami linguistic*ffyhts.

Amongst the countries of Australasia and the Americas, New Zealand was a forerunner with
alo87lawwWKDW PDGH WKH Oofidlalaind @dieflidhed d speEil language
commissiof®” (May 2012; Stephens & Monk 2012).

406 plys constitutional recognition of the Saami and their langu@gesnendments in 1988, 1995 and 2009

respectively).

407 As mentioned in Chapter 4. The passage of this law followed an order by the Waitangi Tribunal, the body

charged with hearing claims undbe 1840 Waitangi Treaty made between British settlers and sections of the

ODRUL OHDGHUVKLS LQ LWV UXOLQJ RQ D FODLP UHJDUGLQJ WKH 7UHD
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Prompted by strong grassroots pressure from indigenous activists and their allies (Warhol
2012), the passage by the US Congress diiiiere American Languages ANALA) of

1990 was the first legislation in the Americas dedicated to indigenous languages. In
particular, it had a focus on public sector support for commumitiated efforts to maintain
and revitalise Indian, Alaskan and Hawaiian languages (Hint6h; 20cCarty 2008b).

NALA was eventually followed by thEsther Martinez Native American Languages
Preservation Acof 2006, which has provided significant funding to the development of
language nests and other forms of immersion language learning (Wai&)! Rative
language legislation or policy has also been developed in Hawaii and various mainland US
states. In particular, as part of their responsibilities for education, state governments have
provided for the teaching of indigenous languages in sshaath rules focusing on teaching

certification and curriculum content (Hinton 2001; McCarty 2008%).

In Latin American countries, twentieth century national laws, regulations and policies that
dealt with indigenous languages were generally confinéaketéield of education, being the
state response to indigenous activists in the 1970s, whose main langladge demands
concerned greater control of schools and a place for their languages and cultures within
them? The relevant state authorities aotl Intercultural Bilingual Education as the
preferred model for schooling in indigenous communities, and provided for it accordingly in
educational legistaon (Enciso Patifio 2004; Lop@008; Adelaar & Muysken 2004;
Hornberger & King 1996; Hamel 2015

408 However, neither th&sther Martinez Native American Languages Presesvadict of 2006or comparable
state laws completely ameliorate some negative consequences of theNedehald Left Behind Act of 2001

Its emphasis on conducting achievement tests in English and on staff being professionally qualified has impeded
immersion education efforts in indigenous communities, and cut funding for some bilingual programmes
(Aguilera & LeCompte 2008; McCarty 2008b). This outcome demonstrates why a commitment to LRJ would
require guaranteeing its place within the legal and admatiisrframework so that it cannot be undermined or
overridden by contradictory laws or decisions from other branches of government.

409 |n Peru a decree of 1975 declared Quechua as an official language in addition to Spanish, but entailed no
state obligationRather than being passed by an elected legislature, this was an executive decree of a regime
installed after a coup led by ld&aning elements within the military.

4101t was also constitutionaliseds previously notedilingual education is stated b a right of indigenous
communities in the 1991 Colombian Constitution, while the 1993 Peruvian Constitution requires indigenous

education to be intercultural and bilingual.
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The subsequent wave of Latin American enactmestarting with 2003 legislation in

Mexico, Perd'! and Guatemala, and between 2008 and 2011 in Venezuela, Colombia,
Paragua$!?and Panama (ColeRios 2011)+exceed NALA in terms of the rights recognised
and the scope of state action expected. While there is a risk such laws could remain letters on
the page with a largely symbolic significance, there is evidence of implementation and further
development. For example, the Mexican law led to the establigstohByWALI (National

Institute for Indigenous Languages), which has collected detailed sociolinguistic information
RQ WKH FRXQWU\YVY PRUH WKDQ ODQJXDJHV +DPHO
interpreters for the justice system. Putting thesecspé the Mexican language law into

practice amounts to implementation of some of the measures identified below as appropriate
for LRJ efforts.

Canadian jurisdictions, unanimous in their constitutional silence regarding languages, have
also tended nobtproduce legislation dedicated to th&thEederal laws only address them

minimally.*'* The only provinces with laws addressing indigenous languages are &fdebec

411 The 2003 Peruvian law contained a mere seven articles and mandated littiesinftstate action. It was

replaced by a 2010 statute with 22 articles and a correspondingly greater level of detail regarding state

obligations. However, while raising the position of native Peruvian languages in general, the law meant a step

back in synbolic terms for the preeminent native tongue, as it repealed the 1975 decree that gave an official

status to Quechua.

412 The Paraguayan law followed initiatives to strengthen the place of Gusdlarmed cepfficial in 1992 +in

the only Latin American caury close to being a genuinely bilingual society. However, other indigenous

languages are less favoured, both in reality and by the new legislation.

413 Exceptions are three pairs of federal and provincial statutes incorporating agreements with thedar partic

nations (one in each of Nova Scotia, Quebec and British Columbia) that grant the right to native language

education in publicly funded schools (OLBI 2013).

414The 1969 and 1988fficial Languages Actiocus exclusively on English and French (Mackay®0The

Canadian Multiculturalism Act988andCanadian Heritage Languages Institute ABOO:PDGH RYHUWXUHV W
recognition of aboriginal languages in what was, all in all, avery Kdf DUWHG DWWHPSW"~ FODVVLI\L(
immigrant tongues as heritagenon RIILFLDO ODQJXDJHV WKH Om\Whiddet Nag/dvél X WH 3LV D
EHHQ SDVVHG IRU LW™ 2/%, )HG H U D O O\ (@ NaBRAMdBQEKeA& | SURYLQF
1984grants the Cree and Naskapi bands the right téheserespective languages in their meetings and

resolutions.

S 7KLV LV LQ WKH BUHDPEOH WR WKH SURYLQFHTV &KDUWHU RI WKH )UF

only province to explicitly recognise indigenous rights to culture and languaggistateon (OLBI 2013). In
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and British Columbi&®, while acts in Northwest Territories and the territory of Nunavut
declare all local aboriginal languages to be official alongside French and English (Leitch
2006, 110).

In Australiathere is no legislation recognising indigenous languagee &tderallevel, nor

in the six states and two internal territories (despite thirty per cent of the Northern Territory
population being Aboriginal, and a large number of languages surviving theBace 2004

a number oAustralianstates have introduced policigmt addressidigenous language,

always with a focus on primary and secondary schooling (Nash Z0h3jional policy was
finally launched in 2009, proposing a coordinated approach to language endangerment and

extending to domains beyond the school$esygAustralian Governmer009.

Therefore, insofar as legislating state responsibilities on indigenous languages constitutes of
itself a step towards LRJ, Colombia is advanced (particularly compared to Anglosphere
states), but certainly not inravolutionary vanguard. More precise consideration of the
substance of its legislation sheds further light on its position.

CONTENT OF THE NATIVE LANGUAGES LAW: WHAT IT EXPECTS OF STATE
ENTITIES

7KLY VHFWLRQ XVHV WKH DEEUHQDDRWXRIH1/DNR X WLKOH. WHH3J B
WKXV UHIHUULQJ WR DOO &RORPELDYV LQGLJHQRXV ODQJX
Creole of San Andrés and Providencia. For the sake of brevity, the analysis does not repeat a

key feature of all the articles that nuate any form of institutional action: they all require

WKH <XNRQ 7THUULWRU\ WKH /DQJXDJHV $FW DQQRXQFHYV UHFRJQLW
ODQJXDJHV  DQG D ZLVK 3\WR WDNH DSSURSULDWH PHDVXUHV WR SUHVL!
allows use of abdginal language in Legislative Assembly proceedings and permits for regulations to be issued
regarding provision of government services in a Yukon aboriginal language.

416 The First Peoples' Heritagd,anguageand Culture Act 1996set up a Council tadvise the government on

WKH 3 SUHVHUYDWLRQ DQG IR \ahd b dupRait orgdnigatiobsvend/pidgtdraskF W PDW W H U
ATEXVWUDOLDTY HI[WHUQDO WHUULWRU\ RI 1RUIREanKan¢redkz@GughtRHY KDYH
there from Pitcairn Island by descendants ofBbantymutineergEthnologue 2014)TheNorfolk Island

/IDQJXDJH 1RUIMGHBEWUHY LW RIILFLDO DQG FRQILUPV ULJKWV WR XVH
communications it must be accompanied by aglih translation) and to utilise it in education (but without

compelling any child to learn it).
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consultation (oconcertacion with the communities concerndd.this respect the LLN is

strongly aligned with the principles of LRJ.

Rights to use language andlienination of official restrictions

Among the first articles in the LLN are ones thathibitlanguagebased discriminatign

confirm rights to use languages in public and private domains without restrictioprcamadie

for registering\NL personahames''8 Although they may require some action by state
institutions (for example, preventing or prosecuting discriminatory atssyi@g civil

registry staff and systems are able to accept names in NL), in most respects these reflect
&RORPELDYV H[LVWLQJDa i3 pdgaridhaBt EoOntelfErslitR fiz®doms

WR XVH WKH ODQJX BEuhtkrie iRt€midh&l Haiddm Lighits instruments

discussed in Chapter 3, as well as under constitutional provisions. They are essential first
steps in progress to LRJ, although far from sufficient. The 2012 scandal of the offensive civil
registrations issued to Wayulu indivials was not resolved by reference to any LLN

provisions, and shows that there are deeper systemic issues to be addtessed.

Primary and secondary schooling

As Chapter 5 explained, since 1978 the Colombian education system has acknowledged
indigenous dmands for culturally appropriate education in their communities, and
indigenous languages came to be accorded a place in many of their primary schools. The
1991 Constitution also enshrined the principle that education in indigenous and other ethnic
communties should be conducted in the respective group languages. However, just as
Chapter 4 noted the existence of much dissatisfaction with the delivery of bilingual
intercultural education in Latin America generally, so too has there been considerable
criticism of Colombian ethnoeducation. The weaknesses identified relate chiefly to poor

implementation: such as insufficient funding, lack of continuity within the Education

4“8 Arts. 4, 5, 6.

419 As noted bya Culture Ministry official(pers. comm. 028 June 2011i.e., prior to the publicity around the
Wayu registrations), the civil registry has offices throughout the country, and its staff have their own

3 F X'V W RHcW may include resistance to accepting-Spanish names, so there would need to be

communicaibn to them about the importance of respecting the new legislation.
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Ministry, inadequate attention within departmental educational secretariats (ONIC et al.
2004; GarcieBravo 2009 Garcia Ledn and Garcia Ledn 2942 Other problems reflect
socioeconomic and sociolinguistic realities of indigenous commufifissch as challenges
finding community members with sufficient formal education to become teachers (Liddicoat
and Curnow 200722

Article 20 of the LLN builds upon the existing Colombian framework of etdnoationn a

way which partially addresses thencerns and criticisms raisdeiducational authoritieat

all levels are required tguarantee that teaching Nt.s is obligatory in the schools
communitiesvhere they are spokefihe LRJ principle giving paramountcy to the wishes of
community members¥ VDWLVILHG E\ W KrierSity Rnd ImétRaf tearihg W KH L
each NLvis-avis Spanishis tobe determined via agreement between state educational
authorities and community authoritid$ie same article authorises the engagement of
teaching asstants in NLs through a process of commudggignationwhich further

satisfies the principle of community control, as well as sustaining both linguistic ecologies
and local economies by providing employment options for NL spe&kdrscommon with
theother provisions of the LLN, the education provision does not address the issue of NLs in
the schooling given to indigenous children in urban settings or other locations away from
indigenous territories, leaving this as a topic that indigenous organsatdreducational
authorities will have to resolve in the futuré.

420 There are also critiques directed at the conceptual foundations and design of ethnoeducation, such as Rojas
(2011).During my period of field research many people | conversed with whexXgetience with

ethnoeducation raised various deficiencies in its design, execution or funding.

421 Nor does the particular situation of indigenous community schools exclude them from problems identified as
generalised across the Colombian school systech, @sithe quality of teachers and teaching in poorer

performing schools (Bruns and Luque 2pW4ibe-Jongbloed and Anders@914).

422 Availability is also an issue: less than half of indigenous children at primary schools are enrolled under an
ethnoeducatinal model (UNDP 2013).

231/1 DUW DOVR SURYLGHYV WKDW WKH 3&XOWXUH OLQLVWU\ (GXFDWL
secretariats will make agreements of mutual support and cooperation for everything relating to teaching and use
of native languagt/ LQ WKH HGXFDWLRQDO SURJUDPV RI HWKQLF JURXSV ~
424This is one aspect where it may be helpful for NL communities and educational officials to exchange

experiences with their counterparts elsewhere in Latin Ametioaexample, Rebolledo Recendiz (2008)
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The LLN goes furthest beyond existing arrangements in requiring the state to take the

measures necessary to ensure, in communities wiltdsaspoken, that teaches§all

gradescan sgak and write the language amaveknowledgeof WK H JUR X S#Wick XOW XUH
is often not the case at present (Liddicoat and Curnow 2B@#Equiring majority society

members to learn an indigenous language, this would represent a move to address the
asymmetric bilingualism (Pou Giménez 2012) that has typified the imposition of schooling in
indigenous communities. In that regard, the LLN goes on to state tHadtcation Ministry,

in coordination with universities and other appropriate entifigs, motivate and give

LP SHW X \tredidR of\pkograms to train teachers in #jeod use and teachingf NLs

+tD GHPRQVWUDWLRQ RI WKH //1V WHQGHQF\ WR LQGLFDWF
without explicitly ensuring implementation thereof.

The deficiencies in the purportedly bilingual education in some indigenous schools have been
contrasted with the volume of resources put tatching English, German and French in
&RORPELDYY HOLWH SULYDWH VFKRROV O HtMh® OHMtD D
JRYHUQPHQWTV SUL R U N3tidnsl BOnhudIRI@Z3hat aim&td ibcrease

teaching of English throughout the national school system (Usma Wilches 2009; Garcia Ledn

and Garcia Leon 2012). Expanding and improving the degree to whihr taught or

used as medium of instructions is likely to depend on developments within the hierarchy of
educational bureaucracies, along with significantly increased funding for indigenous schools,
PRUH WKDQ RQ DQ\ LPSDFW IU R éptidhKadd indigefhidusonimiihiiets RQV 7 |
to have fuller control of their educational systems, under a framework known as SEIP

(Sistema Educativo Indigena Proptbat was approved in 201 should at least lead to
schooladministrations having a stronger cormenin favour of NLs; but resourcing will

remain the key limitation. Bearing in mind the harm inflicted upon traditional linguistic

practices by the nateW WDWHIV LPSRVLWLRQ RI PDMRULW\ ODQJXDJk}
communities, a genuine effort to prde LRJ in the educational sphere would require a much

higher investment by state authorities to slow or reverse the historical processes of

assimilation.

examines an initiative in Mexico City to establish bilingual schooling for an indigenous group concentrated in
certain neighbourhoods.

425plan Nacional de Bilingtiismo

426 Decreto 2500 de 2010.
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Raising awareness among indigenous community members

The LLN conferred permanency upon two aitis, bothcommenced by the PPDE team
EHIRUH WKH OD Z 1 VikeblyDohe2 AR impedl envewarehelss within indigenous
communities of language endangerment and language maintenance. The first of these
activities is the Sociolinguistic Autodiagnostié.By going into the communities, training
members, developing an@glying the questionnaires, and then supplying and discussing the
results, community members can be alerted to the risk or reality of languag#&fehift

example, confirmation that the youngest children do not speak theaRd thus of the need

to increae opportunities for intergenerational transmission and for use of the NL in a range
of domainsThis potential to transform the social context that is most crucial for language

transmission makes this activity a particularly apt application of LRJ.

The other activity is a celebration each yeatrebruary G H F O D hbkoBal\Waié 3
languages day Z Kavénts and educational prograame to be held across the nation to
KLJKOLJKW DteGralfdJdR RuRilGHalism and cultural diversiti#2?8 Insofar as

those events and programs take place in, or are broadcast inspeldking communities,

they would have a positive effect on linguistic attitudes and practices. However, in recent
\HDUV WKH &XOWXUH OLQLVWU Festa BeDLequbBhElkaacK Bovil EHHQ R G
as part of the Bogota International Book Fair. While this may raise awareness amongst the
norrindigenous Colombians who are able to visit the pavilion in which it is held, or who view
the events through the Culture Ministrgbsite, it is difficult to measure what impact this

would have on the sociolinguistic circumstances of thespgaking communities. The
community members brought to the capital to present or participate are generally writers or
performers who would probabhlready possess an advanced consciousness themselves
regarding issues of linguistic and cultural maintenance. However, it does seem reasonable to
predict that the additional visibility and state support they receive may have indirect positive

consequencefor the NL within their communities.

277]1 DUW UHTXLUHVY WKH 6WDWH WR XQGHUWDNH D 3VRFLROLQJXLVW
Ministry and with consultation with community authorities. Note that this article does not require the survey to

be methodologically identical thi¢ Sociolinguistic Autodiagnostic.

428 LN art. 25.
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There would therefore appear to be scope for the legislative or regulatory armoury to be
expanded to include measures that more consistently and solidly target the language attitudes
and other sociolinguistic fac®mwithin indigenous communities. For example, more effective
communication about the benefits of bilingual education and childhood experiences might
serve to offset the backlash againstidedium education on the part of some indigenous

parents (L6pe2009.

Administration and public services

In common with other parts of the Americas and the other settler states considered in this
VWXG\ &RORPELDYV MXVWLFH VA\VWHP KHDOWK VHUYLFHV
preserve ofthe RORQLVHUTYV WRQJXH 7KLV LV GHVSLWH WKH

the coofficiality of ethnic group languages in their territories appears that this has never

been interpreted to mean that, at least within those territories, there sheoludese of

indigenous and creole languages by state agencies. At the departmental level, the 1992
declaration of Wayuunaiki as -@fficial in La Guajira similarly failed to yield bilingual

administrative machinery, communications or service delivery.

Against this background, LLN makes a bold attempt to enact public sector obligations to
cater to NL.speaking communities.rAcles7, 8 and Proclaimthe rights ofNL speakers to

use their languages in dealings with the justice system, public administratidrealth

services. Requirements are then imposethenelevant entitieat all jurisdctional levelgo

make arrangements fepeakers to be assigdtby interpreters upon request, dadievelop
measures igonsultationwith the communities to advanpeogressively in complying with

those obligationsAdditionally, all tiers ofpublic administratiorare expectetb use print,

audio, audiovisual or other means to disseminate laws, regulations and contents of programs

directed at ethnic groups their respective NL$2°

These wording of these requirements does not limit them to the situationsspidsdkers
who lack abilities in Spanish. Rather, they are expressed to be for aggddkers, and for

NL-speaking communities generally. As such, they reflaatiples of LRJ, rather than

429 LN art. 8.
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more instrumental conceptions of language rights, or linguistic justice approaches, that focus

on the communicative capacities of the individual.

To an extent these provisi®are backed up by a subsequent settfdhat requires the
CultureandEducationMinistries to coordinate the creationtadining programs for

translatos and interpreters. Apart from this aspect, the implementation of these articles will
be dependent upon the good will and resources of thedveange of public organs, and

some private organisations, that have roles in justice, health and public administration. An
agency with national level responsibilities would be greatly challenged by the task of putting
even short pieces of information ireae many as 68 different NLs, let alone lengthy legal
documentation. This typifies the hurdles facing nationwide institutions that attempt to apply
LRJ in a country where there is a multitude of indigenous languages. At the other end of the
jurisdictionalscale, Colombian municipalities with only one NL spoken within their
boundaries are unlikely to have the resources to deliver services and documentation
bilingually, or even to engage interpreters on a regular basis. At all levels within the
administrativehierarchy, these complications may also be accompanied by a lack of will on
the part of decision makers, or of employees on the front line, particularly in cases where the
indigenous public has competence in Spanish, and this may extend to resistaece or e

hostility.

In this regard, any efforts to implement this trio of provisiomsld well becomplicated by

the decentralised nature of governance in contemporary Colombia. The 1991 Constitution
and reforms that came in its wékehave resulted in theedtolution of many functions to

lower tiers of government, and of the decisioaking power in relation to them, whicmay

limit the potential for administrative organs at the top to mandate detailed compliance with
LNN provisions. Moreover, in neliberally oriented Colombia, as in many countries in

which minority languages are spoken, contemporary tendencies to sell ctistetd
enterprises and contract out public service provision to the private sector also hinder or

prevent the application of languagelicy measures to those operations (Williams 2013b).

430LLN art. 21.
431 And also some reforms that immediately preceded it, such as the 1986 measures that established direct

election of most municipal posts.
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This seemingly pessimistic perspective on the prospects for LRJ in these key domains is
supported by a historical precedent in Colombia. This is the 1993 law that established the
departmental framewhkiin the islands of San Andrés and Providencia, including a

declaration that Spanish and English were jointly offitialt required national and

departmental authorities to take action to implement a bilingual education systbe

islandsand make aangements for teachers to gradually develop competence in both

language$®* announced that "all laws, decrees, resolutions, ordinances, agreeements,

circulars and information to the public related to the department, issued by public entities at

the nationdd GHSDUWPHQWDO RU PXQLFLSDO OHYHO™ QHHGHG V
English;***and stated that public employees exercising functions directly related to the

public should speak both languad&sTwo decades later, there has been minimal

compliance with these succinctly expressed stipulations, which are among fétyneright
DUWLFOHV LQ D ODZ WKDW LV I1XQGDPH @wRtonsdipwihkK H DU FK

mainland Colombi&3®
Lin guistic landscape
The LLN does not mandate state institutions to initiate actions that would increase the

visibility of NLs in signage or other components of the linguistic landscape. However, by
providing thatgeographimamesLQ 1/ 3PD\ EH UHJLVWHUH®'itRU SXEOLF S

432 ey 47 de 1993 art. 42.

433 ey 47 de 1993 art. 4Fhe act does not name the creole language as such, but thia sectiducation

obliquely acknowledges itand thereby implies a partially trilingual schooligfyy following the words

36SDQLVK DQG (QJOLVK™ ZLWK WKH FODXVH 3ZLWK UHVSHFW WRZDUGV V
RI WKH $UFKLSHODJR ~

434 ey 47 de 1993 art. 44.

435 ey 47 de 1993 art. 45.

46 7KHUH KDV EHHQ SDUWLDO FRPSOLDQFH ZLWK DQRWKHU VHFWLRQ DL
university to impart bilingual higher education in disciplines related to the sea and itdagiqeiptourism,

trade, finance, bilingual education and other areas of knowledge deemed appropriate for the cultural
GHYHORSPHQW RI WKH LQKDELWDQWY" 7KHUH DUH QRZ WZR KLJKHU HC
function primarily in Spanish; Brotestant college that largely utilised English is no longer in operation

(islander scholars, pers. comm

47LLN art. 6. This provision also notes that alphabetic transcription of place names (and also proper names)

shall be regulated by the National Aslery Council for Native Languages.
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impliedly requires the relevant entities to accept such registrations. Further, the stipulation
that such registered NL toponyms areagficial with any corresponding Spanish name at

least provides the possibility that the former will be visibilisedignage and maps. As it
happens, thAgustin Codazz{zeographic Institutevhich producesfficial maps and

cadastral registers, had independently commenced work on incorporation of indigenous
toponymy into its cartographic data (ACGI official, persmen. 2011). However, given that
responsibilities for the deployment of signage would be borne by a wide range of public and
private entities, there is no guarantee that the legislation will reach far beyond the Codazzi
,QVWLWXWHTV PDSV

Promotion of writt en language

Prior to the LLN, as indicated by Chaper 5, Colombian state institutional action regarding
written expression of indigenous languages consisted mainly of work on ethnoeducational
materials by th&ducation Ministry lowerlevel education authities and public universities,

in addition to linguistic research conducted in the latter and in the Caro y Cuervo Institute.
The grounebreaking translation of key portions of the 1991 constitution into seven
indigenous languages was commissioned byPtiesidency and undertaken by CCELA,
located in an elite private university and with its French funditigus constituting a joint
contribution by the central state, private educational entities and international actors.
Subsequently the Culture Ministrggan to provide prizes, scholarships and other support for
literary activity that benefitted authors writing in indigenous languét§egying a boost to

both new literary production and the recording of oral literary traditions.

This preexisting missia of the Culture and Education Ministries has been confirmed and
DPSOLILHG E\ WKH /11 ZK lfkéugH Calkife\Miisty KBdudatéid W H 3
Ministry, departmental education secretariats, public universities and other public or private

4% These included success in general rounds of grants and prizes, rograsna Nacional de Estimulaesid
Convocatoria del Programa Nacional de Concertacion Cultuaald specific ones such as tbenvocatoria de
becasnacionales de creacion en oraliturasee Rocha Vivas (2010) for an indication of literary output
IDFLOLWDWHG E\ VXFK VXSS RIOMO010¥hukeQhe Guitu¢ONDNiSty ProldQdrd[ e eight
volumes of theBiblioteca basica de los pueblasdigenas de Colomhi@mbracingetnoliteratura

(contemporary writing) andraliteratura or oralitura (oral literature), with the more recent material presented

in indigenous languages alongside Spanish translatdorgy with extensive commentary.
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entities with capacity and dispositiotn encourage initiatives and provide resources for

production and use of materiaigitten L Q 1,/4iving preference to publishingf materials

elaborated by community members and relating to their cultural vatdetsaalitions*>® As

with other provisions in this statute, there is no quantification of the attention and

expenditures that should be directed to these objectives, and its impact beyond the ministries
named is likely to be minimal in the absence of amth&r directives. What effects that the

LLN does have may be indirect, and as a result of its symbolic force. This may lead to more
initiatives being undertaken without Culture Ministry prompting, such as the translation in

2012 of the main webpage of tieDWLRQDO 8QLYHUVLW\ RI &RORPELDYV )

indigenous languages.

Television,radio, internet, social media and new technologies

Colombian state institutions began providing some support for indigenous community radio
stations in the 19%) and particularly pursuant to a 2002 Culture Ministry program and
Communications Ministry projects, with varying degrees of indigenous language use in their
airtime Rodriguezand El GazR007;Murillo 2008, ONIC 2009;Cuesta Morenet al.

2013)*°The LLN urges multinstitutional responses that go significantly further, for

example opening up televisual possibilities, although without specifying details regarding

input or output for any medium. The legislaticimarges thetate with taking measig¢o
GLVVHPLQDWH 3WKH UHDOLW\ DQG YDOXH RI WKH QDWLRQT
PHGLD  DQG ZL W%the @dédRckdn Brblb@4ddcasting of programs in NL in the
SWHFKQRORJLFDO PHGLD RI LQIRUPDWIhe @n3y6éf FRPPXQLFD)
Culture, the Ministry of Information Technology and Communications, the National

Television Commission, as well as all lower levels of government, to lend support to the

49LLN art. 17.

“5RGULJIJXH] DQG (O *D]L QRWH KRZ VWDWH DXWKRULWLHV LQVLVW
LQWHUHVW UDGLR"™ ZKLFK PHDQW W K H azdstidtiorkitaDva®Oridt ¥eilugiwBtd H SDLG D
operational sustainahii, nor likely to enhance quality and quantity of programming.

441The Spanish verb usedimpulsar which can be variously translated as promote, encourage, propel, launch,

drive, foster, inspire and stimulate. Roughly equivalent meanings apfasnemtarandpropiciar, two other

verbs appearing in this provision and others describing the new state responsibilities. As with Art. 18 and most

other state actions required by the LLN, this is to be dorericertacidrwith the authorities of the peoples

concened.
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making of such progranfé? A subsequent provision requires the statW K U R YXCuKurgV K H
Ministryand oW KHU SXEOLF R Uo8rdauvapa/initdativEes\ahid \Wavidl® resources
for production and use of audio, audiovisual and digital matena$ s; to promote training
for production of materials by community meers;and tofacilitate access for speakers to
new forms of communications Q 1/V D Q G riEg tiddRedtivribf internet portals*3

For the more vital NLs, such measures could increase their visibility, spread use into new
domains, help create a cultural class that creates content in the NL, feed back into demand for
NL courses in schools and universities, and have positive econopactsnwithin NL

communities, along the lines of what has been observed in respect of minority tongues such
as Gaelic (Milligan et al. 2011Jhis isthereforeanother instance of the LLN providing a

suitable legislative frameworkith due regard for evolag contexts (such as heightened

digital literacyy** +and, at the same time, one for which outcomes would dejsom
coordinatedaction by a range of central government organs, and significant commitments by
private sector media organisations andibiversities in order to provide the necessary
training.Only if there were such follomhrough could it be possible to regard the media

related components as successful applications of LRJ.

Supporting other cultural expressions

Support for cultural exgssions has been one of the stronger emphases in the Culture
OLQLVWU\TV RSHUDW L RiQfectVds Qdtdd praniodsly QHe rhihidtry Ra® been
FULWLFLVHG IRU LQGXO0OJLQJ LQ 3IRONORULVDWLRQ™ SUHFL\
aforenentioned role in promoting literary production in indigenous languages, Culture

Ministry support for indigenous cultural manifestations has included attention to indigenous

music and traditional performances utilising NLs. The units responsible for caiftioeal

and departmental levels will also, insofar as they deal with indigenous communities, give

some attention to cultural activities that may utilise the NL. The LLN is not explicit regarding

42| LN art. 16.
43LLN art. 18.
4441t may also serve to reduce the tendency of mass media, when they mention indigenous people at all, from

portraying them either as a menace or as something exotic or folkloric (Rodriguez and El Gazi 2007).
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this aspect, but enhanced support for cultural eventsxamdssions involving NL use would

contribute to the language strengthening programs envisaged by the legislation.

Linguistic research and documentation

As noted in Chapter 5 and the Appendix B chronolaggulistic and anthropological

research has been carri@at in Colombian indigenous communities for nearly a century. By
the time CCELA commenced its activities in the 1980s, significant studies were already
being undertaken by researchers at a number of public institutions, nb&blgational

University of Colombia, University of Cauca, Caro y Cuervo Institute and ICANH, thereby
displacing the evangelisatidocused SIL (Summer Institute of Linguistics) from its once
dominant role in the field. The addition of ethnic group memleetiset corps of researchers
accompanied transformative processes within academia that saw indigenous peoples become
subjects rather than objects, and new emphases on collaborative research and the return of
results to the communities concerned. Furtherctbation of ethnoeducation programs

created new fields of endeavour for linguistic researchers. However, once again, insufficient
resourcing has often limited this wodwith the consequence that some Colombian

languages remain little studied, and withmaterials to bring them into educational contexts.

The collection and storage of material documenting NLs has involved the above institutions

as well as entities such as the National Archive and the National Library. For example, the
National Archive olained international funding in 2006 (Archivo General 2009) for a multi

\HDU SURMHFW IRU WKH 3 LGHQWLILFDWLRQ UHWULHYDO G
oral records of Colombian native languages WKLQ DQG RXWVLGHGAnetd FRXQW !
2010).

Thus the LLN is legislatively entrenching existing institutional lines of work when it
identifies the Culture Ministry, National Archive, Caro y Cuervo Institute, ICANH, National
/ILEUDU\ 3DQG RWKH & asi&saohgiblel iar &AW QW WHR/H 3FROOHFWLRQ

445 It could ke presumed that these would include the Banco de la Republica, the central banking entity, which
controls a number of libraries, cultural centres and museums that enjoy better resourcing than their counterpart
institutions under Culture Ministry controlh®se facilities and funds could be of assistance for activities
conducted under the auspices of the LLN.
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