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ABSTRACT

This thesis examines the theory of shareholder democracy and the law of
corporate democracy governing the role and procedures of the general
meeting. The discussion is illuminated by a comparison of Australian,
British, Canadian and American law which features references to the
Canada Business Corporations Act, 1974, the Business Corporations Act,
1970 (Ontario), the Model Business Corporations Act and the regime est-
ablished under the Securities Exchange Act, 1934 (USA). The contribution
which shareholder democracy can make to solving the problems of the
modern corporation is assessed in the context of the other major theories

of corporate reform.

The allocation of powers to the general meeting is examined and it is
suggested that the power of the general meeting be clarified by adopting
provisions comparable to the North American provisions defining proper
subject. The influence of the majority rule principle on voting rights
and devices influencing "control" is considered and the adoption of pro-
visions governing use of shareholder agreements and voting trusts is

recommended.

The Taw relating to convocation and notice of the general meeting and to
the proxy system is scrutinized. Various recommendations are made as to
the principles which should be recognized and the procedural requirements

which should be laid down in these areas.



1.

NOTE AS TO METHODOLOGY OF FOOTNOTES

Four Acts are repeatedly cited throughout the thesis and accordingly

the following abbreviations have been adopted for ease of reference:

2-

U.C.A. - The Uniform Companies Act, Australia, as adopted

in New South Wales, Victoria, Queensland and Western

Australia in 1961 and in South Australia, Tasmania, the Australian
Capital Territory and the Northern Territory in 1962. Where ap-

propriate amendments adopted in the several States are noted.

Bus. Corp. Act (Ont.) - The Business Corporations Act of Ontario,

R.5.0. 1870 c. 53.

Can. Bus. Corp. Act - The Canada Business Corporations Act,

1974-1976 c. 33.

Mod. Bus. Corp. Act Ann. 2d. - The Model Business Corporations
Act, Annotated, second edition, produced by the American Bar
Association - Section on Corporation, Banking and Business Law,

Committee on Corporate Law, 1971 supp. 1973,

In citing decisions of courts in the United States of America,

the Anglo-Australian style is followed in that the year of the decision

is given in parenthesis immediately after the name of the case while

jurisdiction and court are given after the citation unless they appear

from the name of the report. The manner of indicating court and juris-

diction is that stipulated in M.C. Price & H. Bitner, Effective Legal

Research, Third edition (Boston, Little Brown, 1969).

3.

Two changes in the style of the footnotes were made by the

typist in the final version. These are the printing of the names of

articles in italics instead of plain face and the placement of author's

initials after instead of before the surname. The writer apologizes

for the annoyance this departure from usual legal style may cause and

asks the reader's indulgence.



PART I INTRODUCTION

This thesis sets out to examine the contribution which shareholder demo-
cracy as a reform strategy can make to the problem of the growth within
our society of the power of the corporate manager, particularly of the
power of the manager of the large corporation. There are two factors
contributing to the growth of managerial power. These are, first, the
growth in power of the large corporation and, secondly, the growth of

the manager's power within the corporate structure.

It is possible to seek a solution to the problem by directing attention
either to restraining the power of the corporation within the society
or by seeking to Timit the power of the manager within the corporation.
Corporate social responsibility is the catch-phrase of those who seek
to restrain the power of the corporation, but there is no general agree-
ment as to its specific meaningz. It is clear, however, that those who
advocate recognition of corporate social responsibility are motivated
by their recognition of the direct and decisive impact of the large
corporations on the economic and political 1ife of society to call on
the corporation to have regard to the interests of society at large
instead of solely the interests of the shareholder. For some this

2, for

implies that the corporation should abandon the profit motive
others it merely means that the corporation should recognize duties and

obligations arising from its relationships with society at large and

1. Blumberg, P., Corporate Responsibility in a Changing Society, Essays
on Corporate Social Responsibility, (Boston, Boston University
School of Law, 1972) 2-10.

2. Dodd, E.M., "For Whom are Corporate Managers Trustees?" (1932) 45
Harv L Rev 1145.



should refrain from the single-minded pursuit of short-range profits.
Blumberg, writing in 1973, pointed out that although the recognition by
corporate managers of a responsibility to interests other than those of
shareholders has been the subject of considerable academic discussion,
significant legal recognition of corporate responsibilities has not
been achieved4, and nothing has happened in the intervening years to

change this situation.

Shareholder democracy as a reform strategy, unlike the movement for
corporate social responsibility, concentrates on proposals for altering
the distribution of power within the corporation so as to 1imit the
power of the manager by giving more power to the general meeting.
Inasmuch as it is considered that the shareholders voting in general
meeting may be influenced by motives other than the desire to see
profits increased, shareholder democracy may allow individuals to bring
various social imperatives into play in forming corporate objectives,

but this is not the formal objective of the movement.

As an introduction to the study of the reform proposals put forward by
those who advocate shareholder democracy, it has been deemed appropriate
to survey the philosophies of corporate reform in an attempt to come to
an understanding of the role and importance of shareholder democracy.
This part of the thesis is intended merely as an introduction. This is
stressed because it is necessary to acknowledge that discussion of the
matters briefly touched upon in its course could be greatly expanded.

The objectives of this introduction are to define the problem addressed,

3.  See Confederation of British Industry, The Responsibilities of the
British Public Company, Final Report of the Company Affairs
Committee (London, 1973).

4. Blumberg, op c¢it, 49; see also Landowne, R, and Segal, J.,”"The
Soctal Responsibility of Moderwn Corporations” (1978) 2 UNSWLJ 336.



to outline a number of responses that the problem has elicited, and to

show how these responses are related.

A. THE PROBLEMS PERCEIVED

In the early 1930's, Berle and Means were moved to unite their talents
to study the increasing power that was being concentrated through the
means of the corporate system in the hands of corporate managers. The
result was the production of the classic study, The Modern Corporation
and Private EropeptyS. That work contained the first factual study of
ownership patterns undertaken6, as well as the beginnings of a pre-
scriptive analysis of the problems of corporate control’. Since that
time, a number of comparable studies has been produced. In Australia
particular notice should be taken of the work of Wheelwright, Rolfe and
most recently Lawriwskyg. No attempt has been made to duplicate or up-

date that work in this thesis. This section concentrates instead on an

5. Berle, A.A. and Means, G.C., The Modern Corporation and Private
Property, (New York, MacMillan & Co, 1932).

6. Berle's comment on the importance of the work is of interest: "I
thought we were merely describing a phenomenon with which everyone
was familiar and still think so. But the phenomenon had not appar-
ently received economic attention." Berle, A.A., Power without
Property, (New York, Harcourt, Bruce & World Inc, 1959) 19-20, but
see Flynn, J.J., "Corporate Democracy: Nice Work If You Can Get
It" in Nader, R. and Green, M., Corporate Power in America, (New
York, Grossman Publishers, 1973) 95.

7.  Nichols, T., Ownership, Control and Ideology, (London, George Allen
& Unwin Ltd, 1969) 29.

8. Wheelwright, E.L., Ownership and Control of Australian Companies:

A Study of 102 of the Largest Public Companies Incorporated in
Australia, (Sydney, Law Book Co, 1957); Wheelwright, E.L. and Mis-
kelly, J., Anatomy of Australian Manufacturing Industry: The
Ownership and Control of 300 of the Largest Manufacturing Companies
in Australia, (Sydney, Law Book Co, 1967); Rolfe, H., The Con-
trollers: Interlocking Directorates in Large Australian Companies,
(Melbourne, F.W. Cheshire, 1967); Lawriwsky, M., Ownership and
Control of Australian Corporations, (Transnational Corporations
Research Project, University of Sydney, 1978).



attempt to show how the significance of the facts has been assessed by

those who have cared to comment on them.
It was Berle and Means' conclusion that:

"[A] society in which production is governed by blind
economic forces is being replaced by one in which pro-
duction is carried on under the ultimate control of a
handful of individuals. The economic power in the
hands of the few persons who control a giant corpor-
ation is a tremendous force which can harm or benefit
a multitude of individuals."9

Writing in 1959, Berle found renewed cause for concern in the continu-
ation of the trend towards concentration of power in the hands of the
large corporations and the growth of institutional investment with the
consequent accumulation of voting rights in the hands of institutional
managers. The result as he saw it was that:

"Past rights are collectivized, present capacity is

concentrated, future development of economic govern-

ment will be by relatively few men. These men are

detached from the conventional workings of the profit

system; they become in fact an unrecognized group of

professional administrators distributing the fruits

of the...industrial system, directing its present

activities and selecting the path of its future

growth."10
One of the most recent reports on the area is that of the 1978 Canadian
Royal Commission on Corporate Concentrations. The Commissioners found
that although the aggregate concentration, that is, the percentage of
economic activity accounted for by the largest firms, had decreased in

Canada from 1923 to 1975, and despite the fact that Canada's largest

corporations were very much smaller than their counterparts in the

9. Berle and Means, op cit, 46 ; for an assessment of this conclusion
see Hazen, T.L. and Buckley, B.L.,"Models of Corporate Conduct:
From the Goverrmment Dominated Corporation to the Corporate Domin-
ated Govervment" (1979) 58 Nebraska L Rev 10C, 1C6.

10. Berle, op cit, 18.



United States of America, large firms were more dominant in Canada than
in the United Statesll. On the basis of the Australian studies, it may
be suggested that here too the dominance of big companies may be more

pronouncedzz.

The facts revealed by these studies furnish two separate though inter-
related causes of concern. The problem of curbing the power of the
corporation or company itself would be less urgent if there was no

cause for concern with the manner of selection and the method of calling
corporate management to account for their use of that power. However,
there is evidence to suggest that these methods are not totally satis-
factory. The Canadian Royal Commission report, cited above, referred to
the results of a 1976 American study which revealed the fact that from 1956
through 1973, the elections of directors that went unoppcsed in the com-
panies studied went from 98.10% in 1958 and 1961 to 99.79% in 1975, while
in the same years the elections in which management retained control of
the board ranged from 99.70% to 99.90%. No comparable statistics were

available for Canada but it was suggested that a Canadian survey would

11. Canada, Royal Commission on Corporate Concentration, Report of the
Royal Commission on Corporate Concentration, (Ottawa, Minister of
Supply and Services, 1978) 11-12. Compare these results with
those reported for Great Britain: Hannah, L. and Kay, J.A,, Concen-
tration in Modern Industry, (London, MacMillan Press Ltd, 1977) 85
et seq where it was reported that during the period 1957 to 1976,
industrial concentration in Britain increased significantly.

12, Wheelwright, E.L., "Introduction" in Rolfe, op cit, ix: "The dom-
inance of companies is a well known fact of modern capitalist econ-
omies. Australia is no exception. In fact, because the Australian
economy is relatively so small, their dominance...is probably more
pronounced than in larger economies." For Australian statistics
see Dunlop, W.C., "The Small Firm" in Lindgren, K.E. and Aislabie,
C.J., The Australian Firm, (Sydney, McGraw-Hill, 1976) 146 where
it is shown, for example, that small manufacturing firms consist-
uting 94.17 of all manufacturing firms employed 32% of the employees
engaged in manufacturing and were responsible for 25.8% of total
value added.



reveal similar resu]tsls, and there seems no reason to doubt that the

pattern would be carried through in Australia.

One response that has been elicited by these perceived facts has been a
call for the recovery of constituent power over the corporation14. It
has been suggested that fundamental changes in the structure of the
corporation may be necessary to achieve Tegitimacy and accountabi]ity15.
By way of definition it may be pointed out that power is legitimate when
its holder's entitlement to it depends on meeting the requirements of
some test or standard so that he will be deprived of it if it is demon-
strated that he has no title or right to possess 1t16. For those con-
cerned with Tegitimacy and accountability,

“the essential elements in a healthy system of corporate

government...are, first, a mechanism by which the share-

holders or other constituents of the corporation can make

an informed decision on the choice of their managers and

on other important questions of corporate policy and

second a method by which corporate managers may be required

to account for their stewardship."17
To some extent, legitimacy and accountability are provided by the current
framework and accordingly for many commentators the crux of the problem

is the fact that the power wielded by company managers is now seen as

being significant in a much wider context. "Today there is only a tenuous

13. Canada, Royal Commission on Corporate Concentration, op cit, 284
citing Nader, R., Green, M. and Seligman, J., Constitutionalizing
the Corporation, the Case for the Federal Chartering of Corpor-
ations, (Corporate Accountability Responsibility Group, 1976).

14. Eells, R., The Govermment of Corporations, (New York, The Free Press,
1962) 43.

15. Blumberg, op cit, 59; see also Flynn, op cit, 100-103.

16. Berle, op cit, 98.

17. Cohen, M.T., "Introduction'" in Aranow, E.R. and Einhorn, H.H.,
Proxy Contests for Corporate Control, 2nd ed (New York, Columbia
University Press, 1968) as at XIII.



connection between the givers of the mandate and the power granted and
exercised...the power has outgrown the mandate; the ritual process of
selection has only historical connection with the real function and

concurrent power entrusted to the 1ndividua1."18

The economist and the political scientist tend to face the problem
armed with preconceptions derived from their study of the mechanisms of
the government of the state and think in terms of political ana]ogieslg.
The Tawyer, on the other hand, approaches the problem with preconcept-
ions of another sort and frequently sees the problem as consisting of

a discrepancy between the legal model and the reality of corporate
governance and contro]go. This approach carries with it the danger that
it will lead to an attempt to change reality to correspond with the
thoery in order to avoid the necessity of working out a new theory
rather than because of a considered decision that this is the way to
achieve a desired result. This criticism is dealt with at greater

length below; at this stage attention is directed to a description of

the discrepancy.

The traditional legal model of the corporate structure was that the
board of directors as the managing body of the company had to execute
the shareholders' wishes, "the shareholders being the real masters of

ul

the corporation This model never fully squared with rea]itygz. As

early as 1776, Adam Smith commented that the general disinterest of the

18. Berle and Means, op cit, 105-107.

19. Eells, op cit, 47-48.

20. Idem.

21. Grossfield, B., "Management and Control of Marketable Share Com-—
panies" in International Encyclopedia of Comparative Law, vol XIIT
c 4.4,

22. Idem.



proprietors of joint stock companies in the affairs of the company led
to enhanced powers for management23. During the nineteenth century

similar observations were made by Marx 24,

The generally accepted modern view is that:

“The balance of power within the firm has been very
different from that envisaged by company law, according
to which power over the firm is supposed to be wielded
by the shareholders. In fact the latter's general meet-
ings have become mere formalities... . The average
shareholder has no interest in the general meeting since
the important decisions have already been made by the
managing committee with the permission of the board of
directors which has itself been nominated by the same
pressure group. The real policymakers do not own
the company, they act as if they had been given a mandate
by the shareholders which is not in reality the case."25

One commentator, D.E. Schwartz, has taken the position that the problem
lies not in a gap between the legal model and reality but in a failure

of the legal model to comprehend the process of corporate decision-
making. But the distinction is unlikely to make a difference, as:

"The fact remains...that management...is the main policy maker and little
recognition of their power is found in corporate statutes"26. It would
therefore seem pointless to insist on the distinction especially as the
question of whether the law does make or has ever made specific pro-
vision for corporate decision-making in fact is not conclusive of the

question of whether there is a gap between the legal model and reality.

23. Adam Smith, Wealth of Nations, (1776) Book V ch 1 part III art 1.

24. Xarl Marx, Das Kapital III, (Hamburg) ch 23.

25. De Hogton, C. (ed), The Company: Law, Structure and Reform in
Eleven Countries, (London, Allen & Unwin for PEP, 1970) 177; see
also Schwartz, R.N.,"A Proposal for the Designation of Shareholder
Nominees in the Corporate Proxy Statement' (1974) 74 Col L Rev 1139,
1140.

26, Schwartz, D.E.,"Towards New Corporate Goals: Co-existence with
Soctety " (1971) 60 Geo LJ 57, 76, 77.



Despite the fact that the failure of the law to make provision adequately
controlling the process of decision-making in the modern company has been
perceived and discussed in academic circles for almost fifty years, the
general public, the business world and the legislative process have

virtually ignored the prob]em27.

The gquestion therefore arises whether
the perceived lack or discrepancy is a legitimate matter for concern.
Hetherington, having raised the question, points out that not all the
anomalies produced by the discrepancy are harmful and that the facade of
share ownership may have some useful latent functions with respect to
managerial practices and attitudes but concludes that the discrepancy is,
in fact, costly. Its dysfunctional consequences include, in his estim-
ation, preventing the law from regulating conduct in realistic terms,
producing a preoccupation with the restoration of control to the owners,
and obscuring and diverting attention away from the real relationship

between management and the shareho]ders28.

In the traditional legal model of the company, the board of directors is
conceived of as discharging the management function. However, in the
large twentieth century corporation this is no longer true; management
is instead delegated to executive officers who may or may not occupy a
position on the board of directors. The new theoretical function of the
board of directors is that of supervising managementzg. Nevertheless,
for the purposes of this thesis this distinction is not considered

relevant. This is, first, because the degree to which the board has

27. Hetherington, J.A.C., "Fact and Legal Theory: Shareholders, Managers
and Corporate Social Responsibility” (1969) 21 Stan L Rev 248, 272.

28. Ibid, 273.

29. See Grossfield, B. and Ebke, W., "Controlling the Modern Corporation:
A Comparative View of Corporate Power in the United States and
Europe” (1978) 26 Am J Comp Law 397, 400.
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assumed the strictly supervisory position will vary from company to
company and, secondly, because management in most companies in which the
board does occupy a strictly supervisory position will usually be able
to control the membership of the board. This will mean that, instead of
being accountable to a board of directors selected by and responsive to
the shareholders, management will be in a position to control the board
through its selection of directors. Shareholders will be denied any
real influence over corporate policy, and an unfortunate by-product of
this situation is that it will tend to prevent critical assessment of

managerial policies at an early stagesa.

The general meeting cannot hope either to discharge the managerial
function or to exercise direct supervision of management. It is clear
that the board's intermediation is necessary and that it is neither
realistically nor theoretically possible to deprive corporate manage-
ments of all powers. However, a recognition of the discrepancy between
the legal model and reality does raise the question of whether additional
methods of supervision or control should be developed to 1imit the powers
of company executives and what form, if any, such measures might takegl.
Managerialists, as will be seen, would answer the threshold question in
the negative, maintaining that there is no need for additional Timits.

Of those who do concede that there is a problem, some are concerned
simply to protect the members of the company from the abuse or improper
exercise of powers by management. Others have not accepted the virtual
elimination of the general meeting as an effective controlling agent as
either necessary or desirable, and accordingly seek to revitalize or

restructure the corporate model.

30. Schwartz, R.N., op cit, 1142,
31. Hadden, T., Company Law and Capitalism, 2nd ed (London, Weidenfeld
& Nicholson, 1977) 327.
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B. THE RELEVANCE OF COMPANY SIZE

The problem of the inflation of management power is particularly notice-
able in the larger companysz, but the problem of the discrepancy between
the legal model and reality or the problem of formulating decision-

making rules is not unique to the Targer company.
Hetherington has stated that:

"There is no clear line between corporations in which
shareholders are plainly not owners and smaller cor-
porations where, because of concentration of share-
holdings, some degree of ownership exists. Changes in
social and economic structures are never clear cut, both
the ascendant and the declining models co-exist."33

But, with respect, the observation about ascendant and declining models
is based on an assumption that the smaller corporation will eventually

disappear. There is no evidence to indicate that this will happen.

In this regard the result of a study of American corporations by Conard

may be noted. It was his conclusion that:

"The typical corporation is not a multi-billion dollar,
multi-million shareholder enterprise...the median cor-
poration may be one with assets of approximately
$100,000 and...three shareholders but there is not, in
a meaningful sense, any 'typical corporation'. Corpor-
ations are spread out along an unbroken spectrum, from
no assets to billions of dollars worth and from one
shareholder to millions. The greatest number of cor-
porations have assets valued between $10,000 and
$1,00g4000 and have shareholders numbering less than
ten."

32. Hadden, op c¢it, 327-328; De Hogton, op cit, 150.

33. Hetherington, op cit, 273.

34. Comard, A.F.,"The Corporate Census: A Preliminary Exploration"
(1975) 63 Calif L Rev 440, 462.
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The Australian statistics available tend to suggest the same conclusion:
the greatest number of companies appear to fall within the category of

. 36
exempt proprietary company” .

Eisenberg criticized the traditional Tegal model of the corporation for
a number of faults including its attempt to embrace all corporations
regardless of size. It was his view that the two types of business
association, to wit, those owned by a large number of people and those
owned by a relatively small number of people, had little in common.
Accordingly, he set out to develop two normative models of the corpor-

ation36

Others have suggested that it is possible to distinguish three types of
company. They would recognize, in addition to the very large and the
very small corporation, a third intermediate type which closely resembles
the legal model described above57. This is the classification that is
adopted here and an attempt is made below to describe the management
problems which may be experienced in the small domestic or quasi-
partnership company, the middle range majority controiled company, and

the Targe endocratic corporation.

1. THE DOMESTIC COMPANY

The defining characteristic of this type of company is the substantial

36. See Report of the Corporate Affairs Commission, 31 December 1978,
NSW Parliamentary Paper no 111 of 1979, 39 from which it appears
that the percentage of public companies fell marginally between
1977 and 1978 from 1.23% to 1.12% while exempt proprietary companies
continued in 1978 to make up 78,91% of registered companies.

36. Eisenberg, M.A.,"The Legal Role of Shareholders and Management in
Modern Corporate Decision-making" (1969) 57 Calif L. Rev.l

37. Vagts, D.F.,"Reforming the Modern Corporation: Prospectives from
the German'" (1966) 80 Harv L Rev 23, 32,
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identification between management and ownershipsg. Membership in these
companies is relatively small, even though it may not strictly be limited
to members of one family. The assumption may be made that agreements
between the owners in such a company are Tikely to be bargained out, to

be real agreements and not merely contracts of adhesiongg.

A number of legal systems, but not the Anglo-Australian system, provide

a considerable degree of protection for shareholders in such small com-
panies by means of specific legislative provision40. In the United
States of America the so-called "close corporation" had to struggle for
recognition, but it is now clearly accorded special status41. The close
corporation and the proprietary company cannot be equated because the
category of proprietary company is large enough to embrace many companies

where membership numbers exceed the point where it is possible to main-

tain personal relationships among the members.

Recently there have been certain indications that the courts are willing
to recognize that in certain circumstances special considerations must
apply to such companies. In Ebrahimi V Westbourne Galleries Ltd42, the
House of Lords decided that the exercise of legal rights should be sub-
jected to equitable considerations because the association was formed

or continued on the basis of a personal relationship involving mutual
confidence between the members and that an agreement or understanding to
the effect that all of the shareholders would participate in the conduct

of the business was proven. More recently in Clemens v CZemens43,

38. See Rider, B.A.K.,"Partnership Law and its Impact on 'Domestic
Companies'" (1979) 38 Camb LJ 148, 149.

39. Eisenberg, op cit, 7.

40, Rider, op cit, 133.

41, Ibid, 158, See O'Neal, F.H., Close Corporations: Law and Practice,
2nd ed (Illinois, Callaghan Mundelein, 1971).

42, [1973] AC 360.

43. [1976] 2 All ER 268.
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Foster J subjected the exercise of shareholder voting rights in the
context of a small domestic company to equitable considerations and
supported his decision with dicta from Ebrahimi v Westbourne Galleries

red*d,

In Australia it was recognized in ke M@defield45 that special consider-
ations may apply to “incorporated partnerships". Elsewhere the common
law appears to be moving in the same direction46, and it is submitted
that such a development may be supported both in law and in commonsense.
A distinction should be drawn between the position of a shareholder in
such a company and that of a shareholder in a much larger enterprise
both in regard to his relationship with the company and to his relation-

ship with his fellow shareholders?’.

If such a distinction is recognized, it will have certain implications
for the constitutional law of the company. In domestic companies the
role of the general meeting is preserved by the demands of the com-
panies legislation that certain functions be performed by the company

in general meeting. However, it is only where voting rights in general
meeting are distributed differently from those in the board of directors

that the distinction attains anything other than a formal significance.

In the context of this type of company it is beside the point to talk
of the necessity for controlling management power. Problems can and do

arise where irreconcilable disputes arise between the members but the

44. See Rider, op cit, 166.

45. (1977) 2 ACLR 406.

46. Ebrahimi v Westbourme Galleries Ltd [1973] AC 360. See Wong Kim Fat
v Leong & Co Sdn Bhd [1973] MLJ 20 as cited by Rider, op cit, 168.

47. Rider, op ecit, 179.



15

solution to such problems 1lies not in a restructuring of the corporate
form but in the provision of statutory remedies such as are found in the
oppression provisions48 or in allowing the provisions of a shareholders'

agreement to prevai]49.

There is a divergence between the traditional legal model and the reality
of the domestic company, and it may be that consideration should be given
in Australia to the adoption of provisions akin to those adopted in the
United States to govern close corporations50, but on this question this

thesis will have very little more to say.

2. MAJORITY CONTROLLED COMPANIES

Majority controlled companies will for the most part be larger proprietary
companies or unlisted public companies, but nevertheless, in his study

of two hundred and twenty-six listed companies, Lawriwsky classified
twelve of the companies he studied as falling within this category51.

The defining characteristic of this type of company is that an individual
or a coherent group of shareholders owns a majority of the voting shares
and is thus assured of carrying an ordinary resolution in general meeting
barring the dissolution of the group. Alternatively, there may be a
possibility of a re-alignment of votes on each issue so long as the
individual shareholdings are large enough for the individual shareholder
to expect to be influential in determining the outcome of an issue sub-

mitted to the general meeting.

48. See UCA ss 186 and 222(1) (h).
49. See Part III.

50. See Part III.

51. Lawriwsky, op cit, 19.
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The reality of the majority controlled company corresponds more closely
to the theoretical model than do the realities of either the domestic
company or the large endocratic company. Nevertheless, the power of
management in such companies is far from negligible. In Australia,
where cumulative votin952 is not in force, there will be shareholders
in the majority controlled company who are unrepresented on the board.
At the same time, the principle of majority rule may be applied in such
companies to augment management power. An instance of this is the fact
that in cases concerning such companies there has been a tendency to
play down the role of the general meeting. Influenced by the fact that,
were things done properly, the will of the majority would prevail, the
courts have applied the "“internal management" ru1e55 against the minor-
ity shareholder, at least in situations where the will of the majority

is clear.

It is submitted that the fact that the outcome of a poll might be pre-
dictable should not prejudice its proper conduct. Putting aside the
fact that the alignment of votes might change, the fact remains that

the forum should be useful for other things besides merely winning one's
point. The importance of the general meeting as a means by which
information can be obtained and disseminated and by which dissent can

be registered is reason enough to look critically at the role of
management in convening and running such meetings and to prompt efforts

to ensure that this may be done even where management is unco-operative.

* 62. See Part III.
53. See Ford, H.A.J., Principles of Company Law, 2nd ed (Sydney,
Butterworths, 1978) [305] et seq.
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3. THE ENDOCRATIC COMPANY

The term “endocratic", meaning governed from within, was coined from two
Greek roots by Rostow54 for application to the large listed company of
the sort that is governed by a self-perpetuating body of professional
administrators. Endocratic companies fall within this category because
their shares are widely dispersed through the agency of the stock market
and accordingly only listed companies fall within this category. It is
proposed to apply the term “"endocratic" generally to all listed corpor-
ations that are not majority controlled, but within this grouping it is
necessary to distinguish between companies according to control-type in

so far as this can be determined.

In determining control-type, regard is had to the ownership of stock,
but a classification derived from this information solely will not be
totally accurate. Zeitlin has indicated that in assessing the existence
of potential for control it is also necessary to have reference to the
history of the development of the corporation, to the position within
the corporation of institutions or personalities which played important
roles in this development, to the resources of any potential rivals for
control, and to the inter-relationships between individuals 1linked by

55. It is also necessary to take into

family or professional ties
account the fact that the potential may never be realized because the
ownership group lacks the incentive to use it or because the ownership

group lacks the energy or the technical competence to utilize its

54. See Eells, op cit, 69.

56. Zeitlin, M., "Corporate Oumership and Control: The Large Corporation
and the Capitalist Class™ 79 Am J Sociology 1073-1119 as cited by
Lawriwsky, op ctt, 3.
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potentia156.

The control-types distinguished by Lawriwsky were: majority ownership;
minority ownership, where the directors owns between ten per cent and
fifty per cent of the ordinary shares, or another private group owns
between fifteen per cent and fifty per cent of these shares; domestic,
where another Australian company holds more than fifteen per cent of the
ordinary shares, which is the dominant holding; or overseas, where a
foreign company is dominant and holds more than fifteen per cent of the
shares; joint domestic-overseas control; and management control, where
shareholdings are so dispersed that none of the above conditions is
satisfied57. Lawriwsky's conclusion was that ownership of strategic
blocks of shares in most listed Australian corporations is highly con-
centrated, with only thirty-five per cent of companies falling into the
management-controlled category. Although this figure was significantly
higher than that reported by Wheelwright and Miske11y58, Lawriwsky
considered that it was an overestimate and that although the managerial

. . L . 5
revolution may have begun in Australia, it was nowhere near completion J.

The attention of the economist and political scientist has been focussed
on the endocratic corporation to the exclusion of any other type of cor-
poration. The endocratic corporation departs from the traditional legal
model in a direction which is the exact opposite of that taken by the

domestic company. The general meeting in the endocratic company has

56. Reeder, J.A.,"Corporate Ouwnership and Control: A Synthesis of
Recent Findings" (1975) 3 Industrial Organization Rev 18-27 cited
by Lawriwsky, op cit, 3.

57. Lawriwsky, op eit, 9-10.

568. Wheelwright and Miskelly, op cit, 6.

59. Lawriwsky, op ctt, 30-31.
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tended, in the face of practical difficulties created by size and share-
holder disinterest, to become an empty ritual leaving the shareholders
powerless. This tendency has been encouraged by the development of
proxy machinery and the resulting shift of emphasis from discussion in
the meeting itself to presentation of the proxy materials. However,
until it is clearly demonstrated that there is a suitable alternative,
the time will not have come to abolish the general meeting. This

brings us to a consideration of the alternatives that have been offered

for controlling excessive management power.

For the most part, these alternatives have been designed with the endo-
cratic corporation in mind and should accordingly be assessed first from
that point of view, but before the present law is changed it will be
necessary to consider whether or not any changes made should also apply
to domestic companies or majority controlled companies. It will be
suggested that many of the proposals put forward by the proponents of
shareholder democracy could also be applied for the benefit of the

shareholders in majority controlled companies.

C. A PROPOSAL FOR REFORM:

SHAREHOLDER DEMOCRACY

Many attempts have been made to prescribe and implement a strategy of
legal reform which will provide a satisfactory solution to the perceived
problems of the corporate form. In attempting to classify these
endeavours, two distinctions are relevant. The first of these is the
distinction between reform strategies which may be pursued within the
framework of the received corporate model and more radical strategies

which call for a wholesale review and restructuring of the corporate
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framework®?. A second distinction overlapping, but not coterminous with,
the first is that between constitutionalist reform, which proposes mod-
ifying intra-corporate bocies and procedures, and non-constitutionalist
reform, which looks to the extension or amplification of extra-corporate

review procedures.

The proposals of those who advocate shareholder democracy call for the
modification of intra-corporate bodies and procedures within the frame-
work of the received corporate model with the object of bringing the
ideal embodied by the model into actuality. Managerialists oppose
suggestions for the modification of the role of the manager, and when
and inasmuch as its advocates do more than merely attempting to justify
the status quo they are concerned to make the remedies currently pro-
vided by the law more effective. Advocates of non-capital representation
suggest that intra-corporate bodies and procedures should be modified

to allow workers, consumers and others to be represented and accordingly
reject the traditional view of the corporation's structure and role.
Advocates of government interventionism also reject the traditional
view, but their solution is to depend on the application by the govern-
ment of external pressures to control the corporation and its managers.
There are other factors which may perhaps be relied upon to control the
corporation from the outside, but those who rely upon them tend to take
the point of view that these are already satisfactorily in control. An
attempt will be made to describe the general tenor of the proposals for
reform under the headings: shareholder democracy; managerialism; non-

capital representation; and governmental interventionism.

60. Redmond, P.M., Some Aspects of the Comparny Director's Fiduciary
Obligation, (unpublished) 169.
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1. SHAREHOLDER DEMOCRACY IN THEORY

The term “shareholder democracy" is used interchangeably with the term
“corporate democracy" and appears to be an American contribution to the
Titerature of corporate reform. Livingston states that the term,

“which was unknown in the twenties", had become accepted terminology by
the "mid fifties despite the fact that it constitutes a legal so]ecism”61.
The solecism referred to 1ies in the fact that a corporation is not a
democracy inasmuch as a democracy is a government in which each person
has an equal vote regardless of the amount of his wealth, while voting

rights in a corporation are usually proportional to the member's share-

ho]dinggz.

Despite the fact that the term is American, and despite Manning's state-
ment to the effect that corporate democracy is "a shimmering conception
fusing good old American free enterprise with good old American

Jacksonianism"63

, the concept to which the label is applied is far from
being exclusively American. In Britain, as also in Australia and all
other countries where the companies legislation is based on the British
model, sharehoners have always, at least theoretically, played an
important role in the corporate structure; indeed, at one stage the
company was identified with the shareho]der564. Moreover, the concept
of shareholder democracy, although perhaps not so labelled, extends
beyond the common law nations, so that Grossfield, speaking of all

Western countries, could state that "all jurisdictions are very much

61. Livingston, J.A., The American Stockholder, (Philadelphia, J.B,
Lippincott Company, 1958) 68.

62. Further, see Part III C.

63. Manning, B.,"Review of 'The American Stockholder'" (1957-58) 67
Yale LJ 1475, 1483.

64. See Part II.
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aware of the concept of shareholder's democracy and try to make the

shareholders' meeting a real decision-making organ of the corpowr‘au:ion“g5

The ideal of shareholder democracy is that the government of the affairs
of a company should be subject to control by the shareholders as the
affairs of a democratic government are subject to control by the
citizens. A1l exponents of this reform strategy agree that the power to
elect corporate officers and to determine broad issues of policy should
be the prerogative of the general meeting, the body of shareho]ders66,
but differences may appear when it comes to a question of deciding which
policy issues should be left to the shareholders. Holding the ideal
stated, proponents of shareholder democracy refuse to accept the virtual
elimination of the general meeting as an effective controlling agency
and the resulting domination of the affairs of large companies by a
self-perpetuating body of managers. Accordingly, they urge the adoption
of measures which would allow ordinary shareholders acting through the

general meeting to exercise general control over the management of the

67
company .

Various means of revising the electoral processes so as to replace the
present "make-believe democracy" by one in which the "owner-constituency"
would be an effective force for self-government have been proposedgg.
These include adoption of the practice of cumulative voting, recognition

of the shareholder's right to put forward proposals on proper subjects

and various changes to the system of proxy voting designed to make it a

65. Grossfield, op cit, 85.
66. Hadden, op cit, 402.
67. Ibid, 404—405.

68. Eells, op cit, 45.
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tool for communication between shareholders and from the shareholders to
management instead of merely a tool by which management addresses the
shareholders. Al1 of these suggestions are examined in succeeding parts

of the thesis.

2. SHAREHOLDER DEMOCRACY IN PRACTICE

(a) In Australia and Britain

Although the Australian Companies Acts give a central role in the company
to the shareholders in general meeting, the possibilities of shareholder
democracy as a reform strategy have not been explored in the Australian
context. In large part this fact can be explained by reference to the
history of Australian companies legislation. Until the appointment of
the Eggleston Committee in 1967, revision of the Australian Companies

Act was not preceded by public inquiry and discussiongg. Instead,
Australian legislation was the result of a series of local adoptions of

the legislation passed in England on the recommendation of the various

committees set up in that country70.

At the practical level manifestations or invocations’? of the spirit of
shareholder democracy in Australia are not lacking. It is not considered
possible to rehearse here the history of shareholder activist groups
established within the framework of individual companies, although the
fact that such groups have not been lacking is attested to elsewhere in

72

in this thesis The existence of the Australian Sharehoiders

69. See'Current Topics™ (1966) 44 ALJ 386; (1961) 34 ALJ 246.

70. Ford, op cit, [111].

71. See for example, Editorial, Australian Financial Review, Friday 12
April 1977, 2.

72. See Part II A.
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Association shouid, however, be noted. This body considers that its
function is to represent shareholder interests and an instance of its
activities is its involvement in the affairs of the Nugan group of

companies in 197773.

In the context of British company law, it has frequently been acknow-
1edged74 that the principles of shareholder democracy have been the
guiding force behind the British Companies Acts since 1855. The said
legislation has been framed on fhe basis that ulitimate control over
the directors should be exercised by the shareho]ders75 and that the
most satisfactory way of promoting the objective of shareholder control

is by increasing disclosure requirements76.

The Cohen Committee is noticeable among the successive British company
law reform committees that have made it their major concern to find

means of making it easier for shareholders to exercise a more effective

general control over the management of their companies77. It noted the

perceived problems of corporate control described above in these terms:

“The illusory nature of the control theoretically exer-
cised by shareholders over directors has been accentuated
by the dispersion of capital among an increasing number
of share holders who pay 1ittle attention to their

73. See Australian Financial Review, Thursday 29 September 1977, 21;
Friday 28 October 1977, 43; Saturday 10 November 1977, 31.

74. See Brown, L., Erskine, G. and Gower, L.C.B., "A Note of Assent" in
Great Britain, Board of Trade, Report of the Company Low Committee,
Cmd 1973 (1962) para 3, hereinafter referred to as the Jenkins
Report; see also Labour Party, Great Britain, The Community and
the Company: Report of a Working Group of the Labour Party
Industrial Sub-Committee, (London, 1974) 7.

75. Brown, Erskine and Gower, op cit, para 3.

76. Labour Party, Great Britain, op cit, 2.

77. Brown, Erskine and Gower, op cit, para 4.
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investments so long as satisfactory dividends are forth-

coming”8, who lack sufficient time, money and experience

to make full use of their rights as occasion arises and

who are, in many cases, too numerous and too widely dis-

persed to be able to organize themselves."79
Nevertheless, the Committee considered that the fullest practicable dis-
closure of information should be required so as to lessen opportunities
for abuse of power of company management and sought means to make it
easier for shareholders to exercise more effective general control over
the management of their companiesgo. Among the recommendations they
put forward were provisions designed "to make it more difficult for
directors to secure the hurried passage of controversial matters and as
far as possible to encourage shareholders carefully to consider any
proposals required by Taw to be put before them by the directors“gz.
In consonance with the recommendations of the Cohen Committee, various
amendments, some of which will be discussed in the body of the thesis,
were introduced into the British Companies Act in 1947 and 1948 and

were subsequently incorporated in the Australian Uniform Companies Act

adopted in 1961.

The Jenkins Committee adopted an approach at once less pessimistic as to
the realities of shareholder control and less committed to its desira-
bility. Commenting on the observations of the Cohen Committee and on

the efficacy of the amendments introduced as a consequence of that report,

the Jenkins Report states that:

78. 1t is suggested that this statement no longer applies with the
same force and most especially is this so in the case of the
institutional investor in Australia and overseas. See below,

79. Great Britain, Board of Trade, Report of the Committee on Company
Law Amendment, Cmd 6659 (1943) para 7(a), hereinafter referred to
as the Cohen Report.

80. Ibid, para 5.

81. Ibid, para 121.
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"Basically...the passages just quoted from the Cohen

Report are as true today as they were in 1945, though

we venture to think that the description of 'the

control theoretically exercised by shareholders' as

"i1Tusory' 1is perhaps now something of an overstate-

ment. The Act provides shareholders with powerful

weapons provided they choose to use them, and even if

practical considerations make them difficult for the

small investor to wield, the same cannot be said of

the institutional investor."s82
On the other hand, the Jenkins Committee was alive to the conflicting
considerations involved in imposing disclosure requirements and in
implementing proposals to give the shareholders closer control over the
directorsgg. Nevertheless, they came to the conclusion that a case was
made out for legislation, (a) designed to provide shareholders with
full information about the company's activities; (b) excluding from
the general delegation of powers to directors any sale of the whole or
substantially the whole of the company's undertaking and assets; and
(c) placing the power of issuing shares under a special form of control
exercisable by the company in general meetin984. The Tlast two recom-

mendations have not yet been implemented.

The Jenkins Committee considered the suggestion that the sale of vote-
lTess shares should be prohibited and, by a majority, rejected it. A
minority consisting of Brown, Erskine and Gower, dissented from the
majority in this respect, and appended a "Note of Dissent" to the
Report. This "Note of Dissent” contains one of the strongest statements
in British company law literature of the case for shareholder democracy.
The note states that opposition to voteless non-equity shares was based

on the fact that the issue of such shares undermined the basic principle

82.  Jemkins Report, op cit, para 106.
83. Ibid, paras 13 and 14.
84. Ibid, para 113.



27

of shareholder control. In the course of the note the arguments that
shareholder control is ineffective and inefficient were discussed. In
answer to the argument that shareholder control is ineffective because
of shareholder apathy it was said that shareholder intervention is
required only when things go wrong and that in such a case shareholders
will be collectively powerful so long as they have votes. It was sug-
gested further that the possibility of an outsider acquiring control
will cause the directors to pay greater heed to the interests of the
shareholders than they otherwise wou1d85. In answer to the argument
that shareholder control is inefficient because of the directors'
greater business skills it was objected that it cannot be said that
business efficiency is ensured by allowing the directors to function
free from outside control, except that which the courts exert in the
event of fraud or misfeasance or to make themselves irremovable without

their own consent, however inefficient they prove to beS?.

The descriptive statements in the British reports stated above are out
of date, and in particular, no mention is made in them of the signifi-
cance of the growing power of the institutional investor and the
decreasing reluctance of these shareholders to use their power. This
is a factor which will in the future have to be taken into account.
While those who seek to implement shareholder democracy as a means of
redressing the swing away from individual to institutional power will
find no consolation in the growing activity of institutional investors,
those who advocate it on the basis that it contributes to corporate
efficiency by exposing management policies to internal review must

welcome such growth.

86. Brown, Erskine and Gower, op cit, para 7.

86. Ibid, para 8.
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Despite the fact that the Jenkins and Cohen Committee Reports are thus
in one respect outdated, they have been quoted at Tength because out-
side the context of the reports of committees set up for the specific
purpose of advising on changes in the companies legislation, there has
been Tittle discussion of the principles of shareholder democracy in
either Australia or Britain. In this area there has been none of the
impassioned advocacy of a principle which can be found in American
periodical 11terature87. However, it is suggested that this difference

is not peculiar to this area of legal discussion.

(b) In the United States of America before 1967

Among the American advocates of shareholder democracy it is possible to
distinguish two separate groups. These groups are defined by reference
to their objectives. The original adherents of the concept were con-
cerned to monitor the performance of company managements to ensure that
mismanagement did not occur and that managerial interests were not

allowed to supplant the interests of the shareholders®?.

This group,
who might be called "corporate gadflies" after the soubriquet applied
to their most famous member, Lewis D. Gi]bertgg, commenced activity in
the 1930's and were alone in the field until 1967. The second group,
which calls itself "Ethical Investors", consists of people who base
their investment or proxy voting decisions partially or wholly on

information characterized as non-financial. Their objective is to pro-

mote corporate social responsibility. This second group emerged as a

87. See for example Bayne, "Basic Rationale of Proper Subject'(1937)
U Det LJ

88. Gilbert, L.D., Dividends and Democracy, (Larchmont, New York,
American Research Council, 1956) 6.
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phenomenon in the stock market in the Tlate 'sixties Y.

The significance
of the ethical investor movement will be discussed in the next succeed-

ing subsection of this thesis.

Basic American corporation law is Taid down by state statutes which,
like their Anglo-Australian counterparts, give shareholders a right to
vote in general meeting and demand that certain of the corporation's
powers must be exercised in general meetinggz. However, the right to
vote is only one of the three elements that are necessary to allow
shareholders to perform a substantial role in enforcing managerial
responsibility. As well as the power to vote, shareholders need infor-
mation about the corporation's affairs and the power of initiative to
prevent the inertia or contrary intention of the managers from pre-

va111n992.

Hurst states that the standard pattern of corporate law in the states
of the United States of America by the 1880's made sufficient provision
for shareholders' right to vote, to receive information and to take the
initiative to give some substance to their supervisory role. However,

he continues,

"the prevailing trend of state law did not improve and in
some respects weakened the stockholder's capacity for
effective oversight. The span from the 1930's through
the 1960's included more active concern in law for the
shareholder's power position than any previous era had
witnessed but there were strong enough cross currents to
deny a clear net gain in stockholder impact."93

90, Thorson, J.,!The Ethical Investor and the SEC Conflict over the
Proper Scope of the Shareholders Role in the Corporation™ (1978) 2
J Corp L 115. See also Purcell, T.V.,"Management and 'Ethical
Investors'” (Sept-Oct 1979) Harv Bus Rev 24,

91. Mod Bus Corp Act Ann 2d s 33 para 1 and see, for example, ss 39,
59, 73 and 79.

92. Hurst, J.W., The Legitimacy of the Business Corporation in the Law
of the United States, 1780-1970, (Charlottesville, University Press
of Virginia, 1970) 88.

93. Hurst, op cit, 89.
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Emerson and Latcham appear to disagree with Hurst inasmuch as they
assert that the state corporation statutes failed to give the stock-
holder the right to receive information and accordingly had the result
of making the general meeting into a mere forma]ity94. Whatever the
attributed cause, it is generally agreed that in the early twentieth
century, general meetings of shareholders in American business com-

panies had become empty formalities.

The unregulated development of the proxy system in the first quarter
of the twentieth century had the effect of exaggerating the stock-
holder's helplessness. Management was not obliged to divulge any
information to the stockholders from whom it solicited proxies, to
give these stockholders any option other than to give management a
blank endorsement, to solicit proxies from all stockholders or to
exercise the proxies which were received. Further, when management
entered a general meeting armed with sufficient proxies to decide any
motion put before the meeting, it could treat the stockholders who did
attend the meeting with contempt. The result was that the stock-
holder's ability to ask questions in general meeting and to propose

motions from the floor of the meeting became meaningless.

One of the objects of the "New Deal" securities legislation enacted by
the federal government of the United States was to restore some power
to the general meeting. The Securities Exchange Act of 1934 enabled
the Securities and Exchange Commission to make rules regulating the

95

solicitation and use of proxies These rules provided for effective

94. FEmerson, F.D. and Latcham, F.C., Shareholder Democracy: A Broader
Outlook for Corporations, (Cleveland, Press of Western Reserve
University, 1954) 7.

95. Securities Exchange Act, 1934 (US) s 14, Code of Federal Regul-
ations.
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disclosure of all material information pertinent to proposals for cor-
porate action put forward by management. They specifically prohibited
resort to the use of fraud or fraudulent practices in the solicitation
of proxies. Finally, they gave to the independent stockholder the
right to solicit proxies himself or to put forward proposals for action

to be included in the proxy materials sent out by managementge.

The statement that Congress intended by its enactment of section 14 of
the Securities Exchange Act to give true vitality to the concept of

corporate democracy is so well supported and has been repeated so often
that it is now described as a bana]ity97. It is supported by reference
to the express statement to this effect made in Congress in the course

of its enactmentgg, by the language of the section, by the history and

record of its administrationgg, and by judicial interpretationZOQ.

Taking advantage of this legislation, an informed and active group of
shareholders led by Lewis D. Gilbert emerged to lead the fight to put
corporate democracy into practiceZOJ. The "corporate gadflies"”, whose
members included the Gilbert brothers and Wilma Soss, made a practice

of appearing and speaking at company meetings, of writing and of using
litigation to enforce shareholder rights and advance corporate democracy.

As a result of their efforts, more and more managements became conscious

96. Emerson and Latcham, op-cit, 8.

97. Medical Committee for Human Rights v SEC (1970) 432 F 2d 659 (DC Cir).

98, ‘"'Fair corporate suffrage is an important right that should attach to
every equity security bought on a public exchange. Managements of
properties owned by the investing public should not be permitted to
perpetuate themselves by the misuse of corporate proxies." HR Rep
No 1383, 23d Cong 2d Sess 63 (1934).

99. Medical Committee for Human Rights v SEC (1970) 432 F 2d 659, 680
(DC Cir).

100. See Medical Committee for Human Rights v SEC (1970) 432 F 2d 659
(DC Cir); SEC v Transamerica Corp (1946) 67 F Supp 326 (D Del),
(1947) 163 F 2d 511 (3rd Cir).

101. Livingston, op cit, 68-76.
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of their relations with their shareholders. Better corporate reports
were produced and attendances at general meefings 1ncreased102. The
increased awareness of and concern for the principles of corporate or
shareholder democracy was attested by the attention given to the 1954
amendments to the proxy rules. Not only did a number of academics give
testimony at the hearingleS, but a remarkable number of articles

appeared in legal periodica13104.

Nevertheless, Manning, writing in 1958, compared the findings of Berle
and Means in 1932 with the recent report from Livingston and concluded

that shareholders as a group did not seem to have gained in power105.

One of the main factors to which Gilbert attributed the failure of the
efforts of shareholder democracy to have a larger effect on the corpor-
ate world was the so-called "Wall Street Rule"Z%. This rule of
practice which was adhered to most noticeably by institutional investors
prompted its adherents to use their voting power to support management
and, if unable to do so, to sell out rather than to vote against

management107.

The prevalence of this practice threatened to become
increasingly significant as statistics showed that the holdings of

stock by institutional investors increased from eighteen per cent of

102. Livingston, op c¢it, 71-72.

103. Bayne, D.C., Caplin, M.M., Emerson, F.D. and Latcham, F.C., 'Proacy
Regulation and the Rule Making Process: The 1954 Amendments”
(1954) 40 Va L Rev 387.

104, See Bayne, D.C.,"Law, the Proxy and Social Responsibility'(1955)
34 Mich State L Rev 36; Bayne, D.C.,'"Basic Rationale of Proper
Subject! (1957) 34 U Det LJ 575; Caplin, M.M., UShareholder
Nominations of Directors” (1953) 39 Va L Rev 141.

105, Manning, op cit, 148.

106, Gilbert, op cit, 50.

107. Schwartz, D.E.,"The Public Interest Proxy Contest - Reflections on
Campaign GM" (1971) 69 Mich L Rev 419, 495.
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corporate stock outstanding in 1951 to twenty-four per cent in 1968108
and have continued to grow since that time. However, it must be noted
that the practice has changed in the last ten or fifteen years. In the
United States the ethical investor movement is at least partially

responsible for the change.

(c) In the United States since 1967

The first attempt by a public interest group to use the proxy machinery
to force management to consider matters of public interest was the 1967

Eastman Kodak campaign mounted by a group known as FIGHTI09,

The year
1967 is therefore significant because it marked the first emergence of

an organized group intent on using shareholder or corporate democracy as
a method of promoting corporate social responsibility. The activity of
such groups has been a significant factor in the history of corporate
government in the United States of America since that date. It is not
proposed to rehearse here the detailed history of the activities of these

groups, but in order to assess the significance of such groups some

reference must be made to their major achievements.

An early theoretical victory was won by the Medical Committee for Human
Rights when it challenged the Securities and Exchange Commission's decis-
jon to allow management to exclude the proposal to prohibit the sale of
napalm from the proxy material to be circulated by Dow Chemical Company.
The Securities and Exchange Commission contended that their decision was
110

not reviewable, but this contention was rejected by the court

Furthermore, the court evinced a willingness to measure the Commission's

108. Goldsmith, R.W. (ed), Institutional Imvestors and Corporate Stock,
(New York, National Bureau of Economic Research, 1973) 148.

109. Thorson, op cit, 131.

110. Medical Committee for Human Rights v SEC (1970) 432 F 2d 659 (DC Cir).
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determinations against the intention to promote corporate democracy
which it found underlying the relevant section of the Securities

Exchange Actlzz.

Campaign GM succeeded in attracting wide public attention to the issues
of corporate responsibility and corporate democracy and focussed more
specifically on the issues of the scope of resolutions that may properly
be presented for inclusion in the proxy statement, the methods of proxy
solicitation, and the role of financial institutions as shareho]derszzz.
Campaign GM succeeded in having two of its nine proposals included in

the General Motors proxy statement in 1970. 1Its efforts to win the votes
of institutional investors also met with some success when the New York
City Pension Funds voted for and vocally supported its proposals.
Furthermore, the debate generated within the community of financial
institutions signified that the "Wall Street rule" no Tonger commanded

undivided Toyalty and led one observer to predict that "next time around,

it may be different"zzg.

The interest aroused in the issues of corporate social responsibility

and corporate democracy by these activities led to a revision of the
Securities and Exchange Commission's shareholder proposal rules in 1972114.
It also led to a much deeper inquiry into the possibility of using the
proxy rules to promote communications between the shareholders and the

company and among the shareholders. 1In 1977 the Commission initiated a

111. See Allen, P.H., "The Proxy System and the Promotion of Social
Goals" (1970-71) 26 Bus Law 481 and Thorson, op cit, 131-134.

112. Schwartz, D.E., The Public Interest Proxy Contest, op cit, 430; see
also Schwartz, D.E., "Corporate Responsibility in the Age of Aquarius'
(1970-71) 26 Bus Law 513; Schwartz, D.E., "Towards New Corporate
Goals: Co-existence with Society” (1971) 60 Geo LJ 57.

113. Schwartz, D.E., "The Public Interest Proxy Contest - Reflections on
Campaign GM" (1971) 69 Mich L Rev 419, 506 and 495.
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re-examination of Regulation 14A governing proxy solicitations by
requesting submission of written statements on the topics of shareholder
communications, shareholder participation in the corporate electoral

process and corporate governance115.

Hearings were subsequently held
in four cities. In June 1978, the Commission deferred action on some
of the issues which included the ability of shareholders to nominate
board candidates and whether legislation is needed to protect share-
holder rights. Action continued on other issues and in July 1978 a
release detailed several proposed changes in the proxy rules designed
to provide shareholders with increased information concerning the
quality and effectiveness of the corporate board of directorsllg. The
comments received on these proposals were overwhelmingly negative and
accordingly the proposals were revised before being incorporated in
rules which became effective as of 25 December 1978117. In August
1979118 the Commission agreed to propose a rule that would Timit cor-
porate management's discretionary authority to vote the proxies of
shareholders who did not specify a choice on non-election matters along

1]9: that is, share-

the Tines suggested in the body of this thesis
holders could expressly give management discretionary voting authority,
but without such approval shares could not be voted, although they
could be counted for quorum purposes. A second proposal put forward at
this time would allow shareholders to vote for or against individual

directors and require that information on such voting be provided if

115. 401 Securities Regulation and Law Report (5.4.77) Gl-4, hereafter
cited as SRLR.

716, 461 SRLR (7.12.78) A9-11; 462 SRLR (7.19,78)A18, Fi1-11.

117. 482 SRLR (12.13.78) El.

718, 515 SRLR (8.8.79) Al; 516 SRLR (8.15.1979) H1-6.

119. See Part VI.



36

one director received a five per cent negative vote. As of September
1979, no further action had been taken, although publication of a com-
prehensive report on issues of corporate governance in early 1980 was

forecast.

As of 1979, the significance of the ethical investor movement in the
United States of America is seen to lie mainly in the fact that the
attitudes of many of the actors in the corporate drama appear to have
changed inasmuch as there is now a heightened sensitivity to corporate
governance and corporate accountability issues. This increased sensit-
ivity obviously owes something to the revelations of corporate corruption
in the mid-seventies, and the role of business initiative in fostering
it cannot be discounted, but the ethical investor movement has also been
instrumental in furthering it. The change of attitude by the courts has
been described above. The change of attitude on the part of the
Securities and Exchance Commission has led to the amendments to the

shareholder proposal rules which have already been detailed.

A change of attitude on the part of institutional investors is demon-
strated by the establishment and orowth of bodies such as the inter-Faith
Centre on Corporate Responsibilities and the Investor Responsibility
Research Centre, whose function is to analyse the issues involved in
corporate social responsibility shareholder proposals and to advise

institutional investors on them120.

Shareholder proposals, which continue to be advanced in increasing
numbers, are almost invariably rejected in general meeting if management

decides to oppose them, but some concrete results have been achieved.

120. Purcell, op ctt, 26.
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In some cases the proposal has received management support and has been
adopted, in others the proposal has been rejected but corporate behav-
iour has later been changed to conform to itzgl. In a number of cases
proposals have been withdrawn after discussions between the proponents
and management have led to agreement on the issues invo]vedlgg. On
first sight the withdrawal of proposals which has the effect of pre-
venting the issues from being decided by the general meeting may not
seem to advance the interests of corporate democracy, but on reflection
it is seen that the decision of non-contentious issues is not submitted

to the demos in any type of representative democracy.

Although many managements probably continue to see the movement as a
harassment, this attitude is no Tonger universal. Among those who have
commented favourably on the impact of the shareholder movement are
certain corporate directors. One such man, the secretary of Connecticut
General Life Insurance Company, stated that:

“I believe the effectiveness of the shareholder movement

has been demonstrated in several different ways through

the higher levels of management involvement, the signif-

icant number of companies dialoguing with shareholders...

and the impact the resolutions are having on companies."123
D.H. Ruttenberg, chairman of Studebaker-Worthington, has been quoted as
saying that:

“The ethical investor movement gives managers a chance,

[ think, better to share with activists, large instit-

utional investors and the general public their problems
and Timitations on their ability to change things."124

121, Purcell, op cit, 24-25.

122. Ibid, 30.

123. As quoted by Purcell, op cit, 44.
124. As quoted by Purcell, op cit, 43-44.
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It would thus appear that the last decade in the United States has seen
an expansion of the potentialities of shareholder democracy through the

injection of new interests.

3. ASSESSMENT OF SHAREHOLDER DEMOCRACY

What follows is an attempt to assess the worth of shareholder democracy
as a reform strategy. For the purposes of evaluation, the strategy will
first be assessed without reference to the efforts and achievements of
the ethical investor movement. This is done because it is considered
that the interests represented by the movement are wider than those of
the shareholder qua shareholder. Once this basic evaluation has been
made, an attempt will be made to assess the significance of the ethical

investor movement to the strategy.

Hetherington, writing in 1969, before the existence of the ethical
investor movement was widely recognized, described the efforts of the
corporate democracy movement as an attempt to remodel reality to conform
with theory. He stated that the movement had produced a considerable
amount of publicity and much smoother corporate public relations but

Tittle eisel?,

It may be observed that to attempt to remodel reality
to conform with theory is regarded as a heinous offence compounded of
an ostrich-like burying of the head in sand and an indulgence in futile
efforts. On the other hand, an attempt to use the Taw to improve the
current situation is generally regarded as laudable. It is suggested
that the fact that a reformer's attempts to improve a current situation

are informed by reference to a familiar theory need not make them less

praiseworthy or less capable of achieving their objective given that

125. Hetherington, op cit, 252.
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the merits of the theory have been reassessed. As regards the criticism
that the movement has produced nothing but smoother corporate public
relations, it is suggested that, so long as disclosure is regarded as a
specific against abuse, the production of smoother corporate public
relations even in and by itself should not be decried. Further, it is
suggested that these changes signify at the very least an alteration for

the better in managerial attitudes.

Manning's criticism of shareholder democracy is that it is based on un-
warranted assumptions. Shareholder democracy is, in his view, relevant
if, but only if, it is assumed that shareholders when in power will keep
managers in line to the benefit of all societyzze. The unwarranted
assumptions on which he considers shareholder democracy to be based are
the assumptions that the rest of society need not worry about corporate
power so long as the "owners" are running the companies and that the
same corporate policies are more satisfactory when set by shareholders

than when set by managers]27.

Given the premise that shareholder demo-
cracy is designed to be a method of making corporate power socially
responsible, the criticism is well founded. However, the premise must
be challenged. It has been suggested that the question of how to make
corporate managers accountable and responsible is separate from the
question of how to make the corporation itself socially responsible. It
is now suggested that shareholder democracy is addressed primarily to
the first of these issues and only secondarily, if at all, to the second.

Under these circumstances, to criticize the strategy for failing to

be a complete answer to the problem of corporate social responsibility

126, Manning, op cit.
127. Manning, B.,"Corporate Power and Individual Freedom" (1960) 55
NW U L Rev 38, 42.
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is not a damning argument. Further, Eisenberg, commenting on Manning's
criticism, points out that if power to determine vital aspects of
national economic life has become concentrated in the hands of a few
enterprises, it might seem better to disperse decision-making powers
within those enterprises rather than to Timit the number of voices to

be heard within the enterprisezgg.

At this stage the school of thought which discounts shareholder demo-
cracy on the basis of the assertion that shareholders are not as well
equipped to make corporate decisions as the directors must be considered.
It is argued by those who advance this criticism that shareholders must
frequently exercise their powers “on the basis of an imperfect under-
standing of the situation, in a forum which is not suited to arriving

at the most reasonable solution because a simple answer of 'yes' or 'no'

129' In

is required rather than a consideration of alternative policies"
response to this criticism the defence offered is confession and avoid-
ance. It is acknowledged that the general meeting is not the place to
work out the details of a business decision. Such details are the
responsibility of the corporate executive, but broad questions of policy
can and should be determined by the general meeting. The question of
whether an issue should be submitted to the general meeting should be
determined not by asking whether the shareholders' ability to understand
an issue is equivalent to management's but by asking whether a proposal
can be so framed as to be decided by a yes or no answer and whether
shareholders have encugh interest and understanding to want to make that

.. 130
decision

128. Eisenberg, M.A., The Structure of the Corporation, (Boston, Little,
Brown & Co, 1976) 19.

129. De Hogton, op cit, 182.

130. Schulman, S.,"Shareholder Cause Proposals: A Technique to Catch
the Conscience of the Corporation” (1971-72) 40 Geo Wash L Rev 1, 65.
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It is submitted that shareholder democracy as a reform strategy has a
contribution to make to all but the smallest companies. The reasons why
shareholder democracy is inapplicable in the very small company were

131. In the middle range majority controlled company,

explored above
however, shareholder democracy is highly relevant. There, the number of
shareholders is small enough to allow for effective organization of
sizable minority groups and rights of communication and initiative
become significant. In the very large endocratic company, it might well
be that no change in the actual control and management of the company
would result if all efforts to maintain shareholder democracy were
abandonedlgg. However, Eisenberg's argument that the fact that share-
holder democracy successfully prevents a de facto self-perpetuating
oligarchy from becoming a de jure self-perpetuating oligarchy is suffic-
ient reason for maintaining it133 is respectfully adopted. It is
suggested that in Australia, as in the United States of America, few
people would be found ready to dismantle the machinery of corporate
democracy even in the Targest companie5154. Further, the developments
of the last decade in the United States of America135, which appear to
suggest that institutional investors are prepared to abandon their neut-

rality, gives reason to hope that new validity will be lent to the

concept of shareholder democracy in Australia too.

131. See above, 12-15.

132. Conard, A.F., Corporations in Perspective, (Mineola, New York,
Foundation Press Inc, 1976) 359.

133. Eisenberg, The Structure of the Corporation, op cit, 19.

134. Comard, Corporations in Perspective, op cit, 339.

135, See generally, Longstreth, B. and Rosenbloom, H.D., Corporate Social
Responsibility and the Institutional Investor: A Report to the Ford
Foundation, (New York, Praeger Publishers, 1973) and see above 33-38;
see also Blumberg, P.I., The Megacorporation in American Society:

The Scope of Corporate Power, (Englewood Cliffs, New Jersy, Prentice-
Hall, 1975).
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The ethical investor movement is designed to use the methods of share-
holder democracy to serve the purpose of promoting corporate social
responsibility. Inasmuch as the shareholder is also a citizen of the
society in which the corporation exists, he has a legitimate interest

in ensuring or attempting to ensure that all the implications of cor-
porate decisions are considered. As a responsible citizen, the share-
holder would presumably consider it his duty to evaluate all the
implications of any decision made in the course of his personal business
and it is argued that it is his right and duty136 to attempt to ensure
that the same is true of corporate decisions. Further, it is submitted
that the fact that a person whose interest in the corporation is occas-
ioned primarily by some other relationship with the corporation, such

as an employee of the corporate enterprise or a consumer of the company's
products, may by purchasing shares in the company secure a voice in the
company's general meeting, is not a disadvantage137. It may not be
strictly consistent with the theory that the property interest should
dominate in questions of corporate policy, but it is an appropriate
means of focussing the social consensus on particular questions of cor-

porate policy.

It is further submitted that the use of the general meeting as a forum
in which corporate issues can be presented for discussion makes it

easier to accept the thesis advanced by Berle in Power without Propertyzsg
that corporate power may properly be controlled by the public consensus.

Without the existence of a forum in which specific corporate issues can

136, Bayne, Basic Rational of Proper Subject, op cit.
137. Schulman, op cit, 42-43.
138. Berle, op cit; see below, 48-51,
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be discussed it would be impossible to form the requisite consensus.

D. MANAGERIALISM

Managerialism is primarily a socio-economic theory which perceives the
development of managerial power as one of the most important aspects of
the evolution of twentieth century society. Managerialist writers are
so called because they adopt a tone of descriptive approbation sometimes
bordering on the lyrical when writing about the growth of managerial
power in the major institutions of the twentieth century including the
modern corporation. In so far as these commentators have devoted any
attention to suggestions for reform, their efforts have been directed

to discrediting proposals made by others.

1. MANAGERTALISM AS A SOCIO-ECONOMIC THEORY

The proposition that a separation of ownership and control occurs in the
context of the modern corporation is the first premise of the socio-
economic theory labelled managerialism. Al1l managerialists accept as
factually correct the statement that, due to the increased financial and
technological complexity of modern business, the shareholders have lost
the ability to intervene. Some managerialists argue that shareholders
today have no desire to intervene. Managerialists further assume that
because managers have a different relationship to private property to
that of the controlling owner-manager, they also have different interests

and objectives and pursue significantly different po]icieszgg.

139. See Nichols, op cit, 52.
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When managerialists set out to formulate problems for inquiry, they
make the fundamental assumption that the two functions of ownership and
management, which were originally performed by one actor, the owner-
manager, are now performed by two actors, the shareholder and the
manager. This formulation rests on the assumption that the shareholder
and the manager are two discrete entities and has tended to neglect the
possibility that their expectations of each other may have an important

. . 140
formative influence

The proposition that industrialism would lead to a separation of owner-
ship and control had been mooted before the advent of the twentieth
century, but the first scholars to muster factual data to show that such
a change had in fact occurred were, as already stated, Berle and Means,
leading managerialists. Later studies have tended to confirm their

141

findings with some reservations ", and this premise has for many years

been almost universally accepted in Western non-communist nation5142.

The implications of this premise are not so clear-cut, and managerialist
writers themselves have advanced many different points of view. An
early controversy inside the managerialist ranks was that between Berle,
who stated that managers should thenceforth be seen as holding their
powers in trust for the shareho]dersl43, and Dodd, who argued that cor-
porate managers should be seen as holding their powers in trust for the

community as a whole rather than for the shareholders a]one144. In

140. Nichols, op cit, l44.

141. Dahrendorf, Class and Class Conflict in Industrial Society as cited
by Nichols, op cit, 42.

142. Nichols, op c¢it, 40 citing Dahrendorf, op cit, 42.

143. Berle and Means, op cit, 242.

144. Hazen and Buckley, op c¢it, 111-115; see also Rostow, E.W., "'The
Responsibility of Corporate Managements" in Mason, E.S. (ed), The
Corporation in Modern Society, (Harvard University Press, 1960).
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later years Berle came to hold the view that corporate management had
been forced into a role of social statesmanship by public demand and now
held their powers in trust for the community145. If Berle's original
approach is adopted, the degree to which the corporation's decisions are
socially responsible will depend on the shareholders; abandoning this
position leaves it open to place the responsibility squarely on manage-

ment.

If the managerial premise is accepted, the question of the motivation of
company managers becomes important. There is a theory, labelled "non-
sectional managerialism" by Nichols, which maintains that managers, far
from being self-interested, are "neutral" men who strive to fulfil a
variety of social responsibilities. There is a conflicting theory,
adopted by Burnham and Dahrendorf and othersl46, which maintains that
managers do in fact act in their own self-interest. Commenting on the
relative merits of these two theories, Nichols said:

“Sectional theories appear to have a higher face validity

«« « It is more realistic to assume that business men

w1]] be more interested in the pursuit of self-rewarding

objectives than they will be in policies of the social

service variety,"147
This assessment, however, ignores the fact that self-rewarding objectives

can include such intangibles as prestige and security of position as well

as financial gain.

In The Twentieth Century Capitalist Revolution, Berle invoked the August-

inian hypothesis of the City of God, which stipulated that

145, Hazen and Buckley, op cit, 112.
146, Nichols, op cit, 43.
147, Ibid, 154.
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"underlying, entering, complementing and ultimately
controlling every tangible institutional organization
of affairs there was inevitably a moral and philo-
sophical organization which continued from age to age
and which ultimately directed power."148

Applying this hypothesis, Berle maintained that

"corporate managements...are constrained to work with-

in a frame of surrounding conceptions which in time

impose themselves. The price of failure to understand

and observe them is decay of the corporation itself."149
In Power without Property, Berle further developed this notion by intro-
ducing the two new terms of "corporate conscience", which restrains
management from acting in its own self-interest, and "public consensus",
or public opinion, to which he suggests management is ultimately account-
able?®Y. It was Berle's view that management was now directly account-
able to society due to the development of the corporate conscience and
the recognition of the importance of public consensus, and that this

development had been made possible by a decline in shareholder contr0115z.

The concept of the corporate conscience, the influence of the principles
held by individual members of management, is reinforced by the observ-
ations of Galbraith on motivation152. In particular Galbraith points
out that although pecuniary compensation is an extremely important
stimulus to individual members up to a point, inasmuch as they will

demand an acceptable salary, once this requirement is met other goals

148. Berle, A.A., The Twentieth Century Revolution, (London, MacMillan
& Co, 1955) 145.

149. Ibid, 153.

150. Berle, A.A., Power without Property, (New York, Harcourt, Bruce and
World Inc, 1959) 96-99, 110.

151. See Nichols, op cit, 23.

152. Galbraith, J.K., The New Industrial State, 2nd ed (London, Penguin
Books, 1974) 139-173.
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become more 1mportant155, that inasmuch as the decisions taken by
management are group decisions, the technostructure bans personal profit

. 154
making .

Even if it is accepted that the motivation of a modern member of
management differs from that of an old-style entrepreneur, it does not
necessarily follow that the separation of ownership and control has
resulted in a change of business behaviour. The assumption that such a
change has occurred cannot be substantiated inasmuch as it rests, first,
on an unproven assumption that as long as industry was controlled by
owner-managers, all company decisions were dictated by the self-interest
of the owner and, secondly, on the assumption that a change in personal
motivation must necessarily lead to a change in corporate objectives.
Both Wheelwright and Nichols point out that the suggestion that

business behaviour has changed is unwarranted, and Wheelwright, consid-
ering the Australian evidence, concludes that it is more compatible with
the theory that the managers now in power continue to pursue the
interests of property than it is with the theory that a revolution in
business behaviour has occurred155. It is highly possible that because
management success will be judged in terms of whether or not traditional
corporate profit and growth objectives are met, these objectives will

continue to be pursued.

153. Galbraith, op eit, 170.
154. Galbraith, op cit, as cited by Grossfield, op cit, 81.
155. Wheelwright, "Introduction', op cit, xii-xiv.
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2. MANAGERIALISM AS A LEGAL REFORM STRATEGY

Those managerialists who have given some thought to the implications of
the theory for legal reform seem to belong almost exclusively to the
non-sectarian school of managerial thought. They argue that, rather
than seeking to curb managerial power, the reformist should seek to
increase it. The theory is advanced that, while shareholders are
interested only in profits and groups such as employees and consumers
only in their own welfare, management is in a position to balance the
claims of all groups dependent on the corporation156. A rejection of
the arguments of non-sectarian managerialism will necessarily lead to a
rejection of these arguments, while if it is accepted that, although
managerial motivation is different, business behaviour has not changed,
the strength of these arguments is diminished. Attempts to persuade
management to change corporate behaviour are in the latter case an

alternative to seeking to obtain non-capital representation.

Even if the premises of non-sectarian managerialism were granted, they
would not necessarily require a redistribution of corporate decision-
making power. Most managerialists would seek to insulate management
decisions putting other interests ahead of shareholder demands from
shareholder attack. Galbraith points out that the technostructure
requires a high measure of autonomy:

“It is vulnerable to any intervention by external authority,

for, given the nature of the group decision-making and the

problems being solved, such external authority will always
be incompletely informed and hence arbitrary."197

156. Manning, Corporate Power and Individual Freedom, op cit, 42; see
also Eisenberg, The Structure of the Corporation, op cit, 25.
167. Galbraith, op cit, 91.
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It is Galbraith's view that the corporation needs protection against
intervention by the state and also against intervention by the stock-
ho]der158. However, he is of the opinion that to a large extent the

present corporate structure provides the necessary protection against

intervention by the sharehoiderszSg.

In general, it has been saidleo, managerialists tend to shy away from
details at the level of execution. Such suggestions as have been

offered were primarily palliative measures expressly designed to prevent

dissatisfaction from forcing a change at a later stage161. For the most

part these proposals were merely cosmetic and need not be noted.

Manning's proposal of a voteless model of the corporation is worth con-
sideration, however, because he associated with it certain suggestions
as to the direction which reformers could fruitfully pursue. As to the

model itself, he was quick to point out that:

"The model is not to be taken Titerally of course.
Legally votable stock is in fact votable and the vote
can, in some circumstances, make a difference."162

He favoured de-emphasis of the role of shareholder voting but not the

scrapping of existing electoral machinery:

"Although the proxy system of electing directors is
largely an engine of, rather than for, management
control, someone has to elect directors and there
would be no advantage in permitting them overtly to
choose their own successors."'163

158. Galbraith, op c¢it, 92. See also at 101: "The one thing worse than
the loss of power by the small or passive stockholder would be its
uninformed exercise.™

159. Galbraith, op cit, 29, 98-99 and 101.

160. Eisenberg, The Structure of the Corporation, op cit, 21.

161. See for example Ruml, B.,"Corporate Management as a Locus of Power'
(1950-51) 29 Chi Kent L Rev 228. The policy behind his proposals is
expressly stated at 245-246; see also Rostow, op cit, 59.

162. Manning, Review, op cit,1493.

163. Ibid, 1494.
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Manning's purpose in proposing the voteless model was to put the

emphasis on a four-fold scheme to ensure managerial responsibility which
omitted any mention of restructuring corporate meeting and electoral
machinery. His programme called for, first, full and periodic disciosure
to be made to the shareholders and perhaps to a judicial or other public
agency; secondly, supervision of management in corporate matters affect-
ing its own personal interest by some governmental or other machinery;
thirdly, maintenance of avenues which will allow the individual share-
holder to pull out of participation in the corporate venture; and
fourthly, continuation or extension of the business judgment ru1e164.
The utility of each of these four suggestions and also of efforts to
restructure corporate meeting and electoral machinery are considered in
Section F below. For the moment, it is sufficient to put forward the

suggestion that a comprehensive approach to reform of company law will

not neglect any reform that might possibly be useful.

The unsatisfactory nature of managerialism as a legal reform strategy

may perhaps be explained by the fact that no one has yet satisfactorily
explained why managements always or generally act in the public interest.
In his article, "Apologetics of Managerialism', Mason suggests that
institutional stability and the opportunity for growth of an economic
system are heavily dependent on the existence of a philosophy or ideology
justifying the system in a manner generally acceptable to the leaders of
thought in the community. This point is similar to the "City of God"
notion discussed by Berle. Mason further contends that, whereas nine-

teenth century capitalism was such a philosophy, to date managerial

164. Manning, Review, op cit, 1490; see also Eisenberg, The Structure of
the Corporation, op cit, 28.
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literature has not produced an equally satisfying ideology to explain
twentieth century society despite the fact that enough has changed both
in the social system and the techniques of thinking about it to make
the classical apologetic quite unacceptable to twentieth century
opinion. He advances three possible explanations for this failure of
managerial economics. It may be, he states, that the economy is not as
managerial as is supposed; or that the system is not sufficiently
understood to explain why managements always or generally act in the
public interest; or it may be that corporate managements do not always

or generally behave in this manner%°

Whatever the reasons, it is suggested that whereas managerialism as a
socio-economic theory has convincingly pointed to certain differences
between nineteenth and twentieth century society, managerialism as a

legal reform strategy has failed to provide satisfactory solutions to

the problems these changes present.

E. REPLACE THE GENERAL MEETING:

TWO RADICAL SUGGESTIONS

Neither shareholder democracy nor managerialism is premised on the
abolition of the general meeting or even on its partial replacement. The
proponents of shareholder democracy, on the contrary, call for legal
reform to strengthen the powers of the shareholders in general meeting.
The managerialists argue that there is no need for any greater super-
vision of management than is currently provided. Both theories accept

the basic corporate structure now in existence. To a greater or lesser

1656. Mason, E.S.,"Apologetics of Managerialism™ (1958) 31 J Bus L 5-10.
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extent the reverse is true of all proponents of non-capital represent-
ation and governmental interventionism. Because proponents of these
theories call for a partial replacement of the general meeting, if not
for its abolition, the theories can be classed together as radical
strategies. These radical strategies are considered here because more
and more attention is being paid to them. It appears that adoption of
one or other of these strategies in some form mey in the long run be the
only satisfactory way to answer the problems posed by the evolution of

the endocratic corporation.

1. NON-CAPITAL REPRESENTATION

The various suggestions that can be grouped together under this heading

may also be categorized under the term "client-group participation" used

by Eisenber9166. The common feature of all these proposals is the
suggestion that some group dependent on the corporation for "fear or
favour" but not currently represented in corporate councils be given a
voice in the internal decision-making processes of the company. This
category of proposals comprehends, but is not limited to, proposals for
"industrial democracy", the suagestion that workers in the company's enter-
prise be given a formalized voice in the decision-making processes of the

167. It also

corporation through participatory or representative means
includes proposals for giving consumers, franchise dealers or other groups

affected by corporate conduct such a voice. In recent years, much work

166. Eisenberg, The Structure of the Corporation, op cit, 19.

167. See Wood, R. (ed), Proceedings of the International Conference on
Industrial Democracy, Adelaide, South Australia, (Sydney, CCH
Australia Ltd, 1978); see also Australian Financial Review,
Wednesday 1 August 1977, 25 where the ACTU Draft Policy on Indust-
rial Democracy is printed.
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has been done towards developing practical programmes for bringing
industrial democracy into effect. The same is not true of suggestions
which focus on other interest groups. However, as the purpose of this
section is to consider the effect that such suggestions would have on
the role of the general meeting in the corporate structure, it was
deemed appropriate that all such proposals be considered together. This

is not the place to discuss the details of any particular suggestion.

Suggestions for non-capital representation appear to have been prompted
in the first place by a dissatisfaction with shareholder democracy.

This dissatisfaction was coupled with an acceptance of the "democratic
imperative", the concept that the solution for all problems of political
(using that word in its widest sense) power is to make the governors
responsible to the governed. Thus Chayes, an American academic who was
an early proponent of non-capital representation in theoretical terms,
presented the suggestion in the context of a criticism of shareholder
democracy. He stated that it was unrealistic to rely on the shareholder
constituency to keep corporate power responsible by the exercise of the
franchise. Of all those standing in relation to the large corporation,
the shareholder is, he states, the least subject to its power and con-
sequently the shareholders are not the governed of the corporation whose

168

consent must be sought He criticizes the concept of membership in

the corporation which makes the word "member" aha]ogous with the word

w169

"shareholder In his view, "a more spacious conception of 'member-

ship' and one closer to the facts of corporate 1ife would include all

168, Chayes, A., ""The Modern Corporation and the Rule of Law" in Mason,
E.S. (ed), The Corporation in Modern Society, (Cambridge, Harvard
University Press, 1960) 25.

169, Thid, 41,
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those who have a relationship of sufficient intimacy with the corpor-
ation or subject to its power in a sufficiently specialized way“170.
With respect, it is submitted that this statement raises mcre problems
than it solves. What is a relationship of sufficient intimacy? Chayes
admits the difficulty. Although it is not anticipated that great use
will be made of the provision, it is of interest to note that British
Columbia recently defined a member of the company for the purpose of an
application for relief from oppression as including "any other person

“271. This may

who in the discretion of the court is a proper person
constitute a step towards widening the concept of corporate membership

as advocated by Chayes.

A necessary premise of the argument that provision should be made for
non-capital representation is the proposition that corporations should
be managed with a view not only to the interests of shareholders but
also to the interests of such groups as company employees, customers,
consumers, creditors, and co-habitants. This proposition, which is
increasingly we]]—accepted172, will be taken as established for the

purposes of this discussion.

Given that non-capital interests deserve consideration, this consider-
ation may be secured in a number of ways. It may be obtained by the
exertion of economic power through the market mechanism, by the exercise
of political power to gain governmental intervention, or by the provision

of representative channels internal to the corporation itself. As

170. Chayes, op cit, 41.

171. British Columbia Companies Act (1973) c 18 s 221 as amended by
British Columbia Companies Act (Amendment) Act 1976 c¢ 12 ss 44 and
45.

172. Comard, Corporations in Perspective, op cit, 365.
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Conard points out,

"if warring interests can be adjusted within the
corporation's own governance structure, there are
immense advantages for everyone. The lost income,
the violence and the bitterness of strikes, the
expense of litigation and the necrosis of govern-
ment regulation, may all be minimized."173

But, he admits, these happy consequences will not necessarily flow from
representation. Such representation may mean that the organization will
be paralyzed by deadlock, or ruined by profligate decisions that make
short-term accommodations at the cost of long-term insolvency. Conard
recommends that experiments with non-capital representation should be
made now so that these doubts may be resolved. In order to avoid dead-
lock, he further suggests that the experiments be launched with two

non-capital groups rather than onel74.

Not all commentators have displayed Conard's Tiberal attitude towards

experimentation. R.N. Schwartz is of the view that:

“"Unless and until it is evident that management's
accountability for the social consequences of
corporate conduct is impossible without radical
changes in the corporate electorate, the practical
difficulties of bestowing the corporate franchise
on these interest groups as well as the American
disposition towards the resolution of interest
group conflicts through adversarial procedures and
negotiation, changes in market behaviour and 1iti-
gation are compelling reasons for denying
corporate affected constituencies access to the
corporate franchise."175

It is submitted that Schwartz's attitude towards experimentation is to
be preferred, at least where substantial changes in the statutes now in

force would be necessary to permit such experimentation. Further, it

173. Conard, Corporations in Perspective, op cit, 366.
174. Idem.
175. Schwartz, R,N,, op cit, 1172.
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must be noted that even some of those who are willing to move towards
non-capital representation in the form of employee participation would
find great difficulty with the suggestion that the said experiments

should comprehend two non-capital groupsz76.

Eisenberg's observation
that the idea of direct participation by non-capital groups in corporate
decision-making is susceptible of meaningful discussion only at the

177

level of execution is applicable to Conard's comments, and too much

importance should not be attached to them.

Eisenberg takes the view that the American pre-occupation with democratic
models of organization is responsible for suggestions that non-capital
groups be granted a right to participate in corporate decision-making.
He intimates that efforts to put such ideas into practice by force may

well Tead to conflict and frustrationsl78

, and supports this intimation
by devoting some attention to the difficulties that are 1likely to be
presented by any attempt to put the idea into execution. Among the
difficulties which he suggests may arise are: (1) those given decision-
making power are likely to lack necessary skills; (2) as giant
corporations are also suppliers and consumers, the measure might work

to increase their power; (3) there is no apparent way other than
dollar-volume to allocate votes among the members of such groups; and
(4) the interests of the client-group frequently conflict with those of
the corporation. Eisenberg admits that when it comes to a question of
the participation of labour, the problems are less severe, but he would

nevertheless oppose this as we11179.

176. Flynn, op ecit, 107.

177. Eisenberg, Structure, op cit, 21.
178. Ibid, 24

179. Ibid,21-23.
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The Canadian Royal Commission on Corporate Concentration devoted some
attention to the suggestion put forward by Chayes. It concluded that,
in so far as any group but Tabour was concerned, non-capital represent-
ation was not feasible, Its reasons for this conclusion were that:

“It 1s never easy to identify the appropriate constit-

uencies and the appropriate institutional forms are

never clearly definable, Even if it were possible to

select special interest groups, balancing the extent of

their participation relative to one another and to share-

holders would inevitably be completely arbitrary."180
The Royal Commission equally rejected for the present the suggestion
that the workers should be given the right to elect directors, although
it acknowledged that this question was much more complex. The basis for
this rejection was the fact that "neither Canadian labour nor Canadian

management generally advocates or appears to support the idea"zgz.

Without venturing to make a submission as to whether or not non-capital
representation should be adopted in Australia, it is relevant to note
for the purposes of this thesis that the type of scheme put forward by
the Bullock Report182 does not encompass the abolition of the general

meeting.

2. | GOVERNMENTAL INTERVENTION

Proposals which call for governmental intervention in company affairs
are numerous and wide-ranging, and it must be quickly made clear that it

is not suggested that all of these proposals are radical. Proposals for

180. Canada, Report of the Royal Commission on Corporate Concentration,
op eit, 299

181. Ibid, 301.

182, Great Britain, Department of Trade, Report of the Committee of
Inquiry on Industrial Democracy, (1977), hereinafter referred to as
the Bullock Report.
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governmental intervention which envisage that a governmental agency
should take over some or all of the control functions of the general
meeting are, however, properly categorized as radical. This sort of
proposal is to be distinguished from the proposal that the state should
take over the ownership function of the shareholders, which constitutes
socialism. It is not intended in this discussion to canvass the merits

or otherwise of socialism,

Governmental agencies have long been one of the most important of the
external checks on management activity, and proposals that this role
should be extended or strengthened are not radical. HNevertheless, it is
considered appropriate to examine here certain of these proposals and
the criticisms that may be levelled at them, because the same sort of
criticism may also be brought against proposals that a governmental
agency be given the power to intervene in company affairs at the internal

Tevel,

The power of the Australian Corporate Affairs Commissions to intervene
in the internal affairs of companies is limited. The Commissions will
police compliance with the formal requirements of the companies legis-
lation and will investigate and prosecute charges that may be brought
against companies, but they have no powers to go beyond the law and, for
example, form and act upon an opinion that a proposal being put forward
by management is unfair. The powers of the American Securities and
Exchange Commission appear to be broader than those outlined. In the
work on company law edited by De Hogton, the British reaction to the
suggestion that a Securities and Exchange Commission be established in
Britain is surveyed. It is admitted that there are advantages in using
an existing body, but the present British system, in which the Board of

Trade, the Stock Exchange, and the Registrar of Companies all have roles,
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ul83

is described as "haphazard rather than flexible The conclusion

drawn is that
"if Britain is not to have a Securities and Exchange
Commission, there is certainly an argument in favour
of combining or co-ordinating the work of these various
bodies to prevent confusion and hardship through unnec-
essary duplication."184
This question of whether a body more nearly equivalent to the Securities
and Exchange Commission should or must be established in Australia is

discussed in the body of this thesis’®®.

A proposal that was put forward in 1973 for a shareholder's tribunal in
New South Wales deserves brief attention here, The proposal in question
was put forward by F.J. Ryan, Commissioner for Corporate Affairs as he was
then, in a Minute to the Attorney-General concerning the Alexander
Barton group of companie5186. It was submitted that:

“"the corporate system would be enhanced and the confidence

of investors promoted if provision existed whereby

directors could be called upon to justify their conduct

before an independent authority."187
The system as envisaged would allow the authority, where it had grounds
for believing that the directors were about to embark upon action which
appeared to be contrary to the interests of shareholders, to apply for
a temporary injunction, to receive the representations of the directors,
and where appropriate to refer the matter to a court which would have

wide powers to issue a perpetual injunction to restrain action on the

183. De Hogton, op cit, 185.

184. Ibid, 185-186.

185, See Part VI,

186. New South Wales, Parliamentary Paper No 38 at 1973.

187. 1bid, 10.
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proposal or to take steps to ensure that the shareholders were con-
sulted?®®, The fact that an alternative for disposition of the matter
would be to require the shareholders to be consulted makes it clear that

it was not intended that the general meeting be displaced in authority.

Eisenberg considers that governmental review of structural proposals
might be one method of ensuring that management is kept under control,
but contends that this proposal has lTimitations inasmuch as governmental

action is perceived as an inefficient tool which tends to be confined to

189

a reviewing rather than an initiating function R.N. Schwartz expands

the criticisms of government intervention:

“Although government regulation has had a salutary impact
in some instances, regulatory agencies have often fallen
far short of fulfilling their congressional mandate.
Government agencies have often become the pawns of those
they were intended to regulate... . Moreover government
regulation with its bureaucratic overlays frequently has
the effect of reducing the efficiency of private industry
by ensnaring it in costly, protracted administrative pro-
ceedings. Finally, government intervention is often con-
tingent upon the occurrence of crises and rarely takes
the form of ongoing supervision necessary to spot and
resolve problems before they cause economic disasters.
The government agency's response tends to come long after
the time when effective standards of corporate conduct
should have been put into practice... . Perhaps the best
that can be said for government regulation as a vehicle
for encouraging corporate accountability is that it cer-
tainly has a role to play, but exclusive reliance upon it
would surely be misplaced."190

In France and Italy proposals have been put forward which would give a
public or governmental agency the power to provide the control which

shareholders no longer exercisezgz. Simitarly, in the United States of

188. New South Wales Parliament, Parliamentary Paper No 38 at 10.
189. Eisenberg, Legal Roles, op cit, 32.

190. Schwartz, R.,N., op cit, 1144,

191. De Hogton, op cit, 188-189 and 195.
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America, Stone proposes the establishment of two categories of public

directorship5192.

General public directors would be appointed to the
boards of large public corporations in numbers to be fixed according to
a formula which calls for ten per cent of the directors to be so
appointed for every billion dollars of assets or sales. Stone notes
that if this formula, without any limitations, had been applied to
American corporations in 1975, the boards of thirteen American corpor-

ations would have been entirely public directors 9%,

He proposes that
candidates for public directorships be nominated by a Federal Corpor-
ations Commission if and when such a body is established, and otherwise
by the Securities and Exchange Commission, Each nominee would have to
be approved by a majority of the board of the company involved and public
directors would be removable by the company by a unanimous vote of the
board without the necessity to show cause194‘ He insists that the
functions of these public directors would have to be clearly spelled
out and outlines eight possible functions. It is his position that:

"If the only virtue of the general public directorship

system was the symbolic one - a more obstrusive nagging

reminder of these companies' obligations to society than

the American flag over the plants - the system would, to

my mind, have justified itself."195
In addition to general public directors, Stone proposes the appointment

of special public directors in cases in which the forces of the market

and ordinary legal mechanisms seem inadequate on their own to keep the

192. Stone, C.D., Where the Law Ends, the Social Control of Corporate
Behaviour, (New York, Harper & Row, 1975) chapters 15 and 16; see
Hazen and Buckley, op cit, 117 et seq.

193. Stone, op cit, 138,

194, Ibid, 159.

195, Ibid, 174.
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corporation within socially desirable bounds. The institution of
special public directorships may be expected to be of assistance, he
feels, in two situations, that is, in the "demonstrated delinquency
situation and where there is a generic industry problem", such as

pollution in the case of the paper-making industry196.

The reaction to Stone's public directorship and similar proposals has

197. There are a number of reasons for

to date been largely negative
this, First, it is felt that the public bureaucracy is an unreliable
overseer of private bureaucracy. This feeling, and additional reasons
for it inherent in the nature of bureaucracy as outlined by Ueber, were
stated by Levitt in his book, The Third Sector: New Tactics for a
Responsive Societylgg. It is Levitt's contention that public criticism
and threats to economic security thereby occasioned will best motivate
both corporate and governmental bureaucracies to respond to social

needs.

Another reason for the rejection of the alternative of governmental
intervention is the feeling, which is prevalent in the United States of
America and present to a lesser degree in other English-speaking
countries, that individual responsibility and individual initiative
ought to be utilized for the enforcement of the law rather than the

courts and government agencieslgg.

196, Stone, op cit, 175.

197. De Mott, D., "Management Structure and the Control of Corporate
Information”™ (Summer 1977) 41 Law and Contemp Probs 182; Nader, R.,
Green, M, and Seligman, J., Taming the Giant Corporation, (New York,
W.W, Norton & Co Inc, 1976) 123-124.

198, Levitt, T., The Third Sector: New Tactics for a Responsive
Society, (New York, AMACOM, 1973) 13, 14, 31-32.

199, Grossfield, op cit, 107; see for example Caplin, op cit, 686.
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Grossfield and Ebke point out that:

"The history of modern corporation law, particularly

during the nineteenth century, shows very clearly

how Timited the possibilities of such general state

control are."200
Further, it is submitted that the history of the Mercantile Bank affair
in Victoria in the closing years of the nineteenth centurygoz, and more
recently in Britain, the history of Mr Moir's attempts to get govern-
mental assistance in taking action against Dr Wallersteiner2?2, demon-

strate that governments are not always quick to take action even when

attention is called to a particular transgression.

In conclusion, it may be said that it does not appear 1likely that the
general meeting will be denuded of its powers of controlling corporate
management in the near future. Further, it is submitted that it is not
desirable that this should be done. 1t is therefore necessary that all
possible steps be taken to ensure that those powers are equal to the

task set them.

F. TACTICS OF REFORM

The role of a strategy is to assist the leadership to decide what object-
ives to pursue and in what order of priority. When the objectives have
been decided, the question of method or tactics arises. Choice of tactics
may be influenced, but is not necessarily decided, by the overall

strategy that is being pursued.

200. Grossfield and Ebke, op cit, 427.

201. Gordon, M., Sir Isaac Isaacs: A Life of Service, (Melbourne,
Heinemann, 1963) 60-71.

202. See Wallersteiner v Moir (No 2) [1975] 2 WLR 389, [1975] 1 All ER 849.
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In the foregoing sections of this part, four possible reform strategies
for dealing with the problem of keeping the powers of corporate manage-
ment under control have been described. Proponents of each of these
strategies have their own views of the correct and proper way to achieve
the desired end, but it does not necessarily follow that they will dis-
agree with the proponents of all other strategies when it comes to a
choice of tactics. A proponent of shareholder democracy need not oppose
the establishment of governmental agencies and can be expected to
advocate both a widening of disclosure requirements and a restructuring
of corporate meeting and electoral machinery. An advocate of non-
capital representation would not be opposed to improving access to the
courts in respect of company matters or to maintaining the stock market
as a means of exit for the shareholder. In this section, a brief out-
line of five types of reform measure is offered for the purpose of
attempting to indicate how proponents of each of the strategies outlined

would regard them.

1. IMPROVING ACCESS TO THE COURTS

Attempts to remedy abuses of corporate and managerial power by resort

to the courts have, in the past, been thwarted both by rules of procedure
and by the courts' unwillingness to interfere with the exercise of the
managerial function of assessing probabilities in the 1ight of the

facts known at the time and making decisions on this basis, that is, the
exercise of “business judgment". Among the reform measures which have
been advocated in the field of company law are revision of the pro-
cedural rules, scrapping of the business judgment rule and adoption of

new Taws to widen the scope of judicial review.
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The rule in Foss v Harbott1e203 requires a shareholder to establish
either that he has been personally injured by the action complained of
or that exceptional circumstances exist which entitle the shareholder
to bring an action in the name of the company204. This rule has thrown
unnecessary difficulties in the way of a shareholder attempting to pre-

vent or remedy an abuse of managerial power,

The Australian Law Reform Commission is now considering whether the
introduction of class action rules on the American model is feasible or
desirable in Austra1ia205, and similar proposals have been considered
in South Austra1ia206. If these rules are adopted, they will be of
some relevance to controiling the abuse of power by corporate manage-
ments inasmuch as where a personal right exists in one shareholder it
will usually exist in other shareholders as well and a class action will
be available in which damages may be obtained. However, the adoption
of class action rules will not change the substantive law or, without
more, enable shareholders to sue where the wrong has been done to the

company.

The innovations made by the English Court of Appeal in Wallersteiner v
Moir (No 2)207 in respect of the costs of a derivative action can be
expected to assist where it can be established that standing exists to
bring a derivative action. In that case it was held that a shareholder
who sues in a derivative capacity could recover his costs from the com-

pany on a common fund basis and observations were made on the procedures

203. (1843) 2 Hare 461, 67 ER 189.
204. See Ford, op cit [1411], see below 143-144
205. Australian Law Reform Commission, Discussion Paper 16: C(Class Actions.
206. Bentley, P., South Australian Industrial Democracy, Past, Present
and Future, (Premier's Department, Unit for Industrial Democracy,
Adelaide, 1977).
207. [1975] 2 WLR 389, {1975] 1 All ER 849.
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to be followed where a shareholder wished to do so. In Canada, new
statutory provisions have been adopted to govern derivative actions®%8.
It seems to have been intended to make the rule in Foss v Harbottle

209, but in effect the provisions seem to do little more than

cbsolete
allow for the recovery of costs of a derivative action. However, it
may be noted that a rash of new decisions in the area has resulted from

210

the new Canadian provisions , and the effect of these decisions is

hard to assess in a few words.

In the nineteenth century, the courts proclaimed that they would not
interfere with the business judgment of corporate management. This
attitude has continued to play a role in making abuses of managerial
power difficult to attack through the courts. Writing in 1958,

Manning, speaking for the managerialists, advocated the retention and
extension of the business judgment ru]ele. However, in the intervening
twenty years, Commonwealth courts, at least, appear to have moved in the
opposite direction. Cases in which the courts have examined the merits
of what is arguably a business judgment include Harlowe's Nominees Pty
Ltd Vv Woodside (Lakes Entrance) 0l Co NL212, Ampol Petroleum Ltd V

, . 213 214
RW. Miller (Holdings) Ltd and Clemens v Clemens ~ . However, a

208, Can Bus Corp Act ss 232 and 233; Bus Corp Act (Ont) s 99.

209. Dickerson, R.W.V., Howard, J.L. and Getz, L., Proposals for a New
Business Corporations Law for Canada, (Ottawa, 1971) paras 487-489;
Ontario Legislative Assembly, 1967 Interim Report of the Select
Committee on Company Law, ¢ 7.3, 55-61, hereinafter referred to as
the Lawrence Report,

210. Ahmad, S.U.,'Disentanglement of Shareholder's Personal Action from
Derivative Action - Recent Canadian Experience' (1975-76) 1 UNSW LJ
264,

211, See above, 48.

212. (1968) 121 CLR 483.

218, [1972] 2 NSWLR 860 per Street J, but see Howard Smith v Ampol Pet-
roleum Ltd [1974] AC 821.

214. [1976] 2 A1l ER 268.
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recent conference in the United States saw a discussion of the business
judgment rule which reversed the tendency towards discrediting the

2156
rule .

While Manning, speaking for the managerialists, would deprecate the dis-
appearance of the business judgment rule, he placed some importance on
assuring that shareholders had access to the courts and would therefore,
it appears, welcome the changes in the procedural rules. Those who
advocate shareholder democracy would welcome both reforms even though in
some isolated instances they may feel that a particular question should
have been decided by the general meeting rather than the courtzza. On
the whole, those who believe that the individual shareholder can and
should play a role in the 1ife of the company would agree that access

to the courts is an important and necessary protection for the share-
holder who has been unjustly deprived of such a role by management.
Those radicals who advocate replacing the general meeting argue that the
shareholder's remedy lies either in the courts or in the stock market
and would therefore support reforms that improve shareholder access to

the courts.

2. ESTABLISHING SUPERVISORY AGENCIES

Although certain objections to placing too much reliance on governmental
regulation and the supervisory agency have been canvassed above, it must

not be forgotten that the Securities and Exchange Commission has played

215. SRLR 530 (11.28.79) Al reporting on the PL1 Eleventh Annual Institute
on Securities Regulation Conference.

216. Gilbert, op cit, 174.
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an important role in promoting shareholder democracy in the United States.
It may thus be seen that rejecting government intervention as the final
and complete answer to problems of corporate and managerial power is not
inconsistent with advocating the establishment of a governmental agency
to supervise various aspects of corporate 1ife. Neither managerialists
nor proponents of shareholder democracy would find any insuperable
objection to the jdea that such an agency should be established, while
proponents of both radical suggestions might be expected to be even

readier to adopt such an idea.

3. MAINTAINING AN OQUT: THE STOCK MARKET

“One of the most effective external means of keeping

corporate power within socially tolerable Timits is

an active, dynamic market that is free from restraints."217
Managerialists, together with proponents of both radical strategies,
will naturally attach a greater importance to the stock market vis a vis
the general meeting as a device for protecting the interests of the
shareholder-investor than will the proponent of shareholder democracy.
It is submitted, however, that this is because the others downgrade the
importance of the general meeting rather than because the proponents of
shareholder democracy under-estimate the value of the stock market.
Although proponents of shareholder demoeracy do maintain that the stock
market is not a complete answer to problems of corporate control, they
would not advise its abolition. The converse suggestion has, however,
been madegzg. Before the practicability of the suggestion is evaluated,
some attempt must be made to understand the complex inter-relationship

of the two institutions.

217. Grossfield and Ebke, op cit, 425.
218. Manning, Review, op cit.
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In Hetherington's analysis as summarized and discussed by Grossfiel
the impact of the stock market on corporate control is twofold. In the
first place, the existence of the stock market can cause a diminution of
shareholder control because it encourages the shareholder to leave the
company rather than to utilize intra-corporate mechanisms to change the
company. But on the other hand, the stock market can serve as a means
of effecting control over management. If a large number of shareholders
becomes dissatisfied and attempts to sell their shares, the market price
will tend to drop. This will enhance the difficulty of attracting new
capital and will adversely affect management morale. At the same time
it exposes the corporation's management to the dangers associated with a

22
takeover Zm

Both the mechanisms of the stock market and of the general meeting must
be successfully employed before a takeover can be accomplished. The
contemplation of the process shows that the institutions are comple-

mentary and enhance the value of each other.

Manne has stated that "the corporate system of allowing the sale of
votes guarantees an electorate that is both relatively well informed

and more intensely interested in the outcome of the election than would
be the case if votes were not transferab]e“gzg, while Hetherington takes
the position that the fact that the corporate electoral procedures make
it possible to challenge management, even if this happens infrequently,
is a "principal if not a sufficient justification" for their preserv-

. 223
ation .

219, Hetherington, op eit, 269-270.
220. Grossfield, op cit, 83-85.
221. Hetherington, op cit, 269-270.
222. Manne, op cit, 1144.

223. Hetherington, op cit, 270.
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Emerson and Latcham marshalled other arguments to support the conclusion
that the existence of the stock market was not in itself a complete
answer to problems of corporate control. They pointed to the fact that,
in selling shares, a shareholder will often have to sell at a loss which
he has had 1ittle or no opportunity to prevent, that the corporation and
society itself may suffer great loss which might have been prevented had
it been possible to take action immediately, and that it has not yet been
demonstrated that market prices bear a sufficiently close relationship
to the effectiveness of the corporation as an economic unit??4. Gross-
field and Ebke endorse the proposition that the stock market alone does
not provide sufficient protection fot the investor on the basis that it
acts solely as a loose, indirect control and is at best only a means of

protection against very grave abuses and managerial incompetence225.

Before leaving this area, attention may be directed briefly to Hirsch-
man's study of the function of "exit" and "voice" as reactions to decline

in organizational performance226.

Hirschman analyses in general terms
the factors which tend to cause the dissatisfied member to leave the
organization or to attempt to reform it from within by use of such demo-
cratic machinery as may have been provided, and the factors which will
tend to make organizations more sensitive to one or other of the reaction
mechanisms. He points out that there are certain perverse cases in

which those who are dissatisfied will tend to vent their feelings in a

way to which management is relatively indifferent. Hirschman categorizes

corporation-shareholder relations in large corporations as one of these

224. Emerson and Latcham, op cit, 151.

225. Grossfield and Ebke, op cit, 426.

226. Hirschman, A.O., Exit, Voice and Loyalty, (Cambridge, Harvard Uni-—
versity Press, 1970).
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perverse cases but does not further discuss the large corporation even in
general term3227. He states that where one mode of reaction is favoured
over another, management efforts will be directed to minimizing its
effects while simultaneously members, by relying increasingly on it, will
let the mechanisms appropriate to the other mode of reaction atrophy to
the point where the effectiveness of the less familiar mode becomes not
only more uncertain but tends to be increasingly under—estimatedzzg.
It appears that this may be what was happening in the case of the

corporation until the emergence of the ethical investor movement.

It is Hirschman's conclusion that “in order to retain their ability to
fight deterioration those organizations that rely primarily on one of the
two reaction mechanisms need an occasional injection of the other. Other
organizations may have to go through regular cycles in which exit and
voice alternate as principal actors, while in those organizations in
which both exit and voice must be maintained in good health an awareness
of the instability of the optimal mix is necessary“229. It is

suggested that these remarks are instructive regardless of which category

one considers that the company falls into.

The stock market, inasmuch as it provides an "out" for the shareholder,
and the general meeting, which provides a "voice" or speaking platform
for the shareholder, are complementary alternatives. There is another
sense in which the stock market complements the controls imposed on

management by the articles and company law. The Stock Exchange Listing

Requirements have an appreciable influence on the behaviour of corporate

227. Hirschman, op eit, 122.
228. Ibid, 124-125.
229. Ibid, 126.
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management, but this influence is discussed elsewhere in this thesis.

4. WIDENING DISCLOSURE REQUIREMENTS

"In this century there has been a continuous develop-
ment of legislation designed to perfect the machinery
of administration and control of the company. In
particular there has been an extension of the inform-
ation that is to be made available to shareholders and
creditors and to the public generally, especially by
way of prospectuses and accounts."230

So said the Victorian Attorney-General when introducing the Bill that
was to become the precursor of the Uniform Companies Act. In the New
South Wales Legislative Assembly three years later, the comment was made
of the Act that it

"recognizes more fully than has ever been done in the

history of company legislation in this state the fact

that shareholders own their companies and that, as

owners, they are entitled to have fuil information
concerning the management of these companies"

subject only to the qualification that disclosure which would only

231
benefit competitors should not be required

A great deal has been written about disclosure of corporate information
and it is not possible to cover the issues fully here, but reference
should be made to the work done in the area by the recent Canadian
Royal Commission on Corporate Concentrationgsg. The report summarizes
the various disclosure and reporting requirements to which Canadian

corporations were then subject before turning to examine the arguments

230, Victoria, Parliamentary Debates V 255 318 (9 September 1958), Mr
Rylah, Attorney-General.

281. New South Wales Parliamentary Debates Session 1961-1962, Legis-
lative Assembly 2869-2870.

232. Canada, Report of the Royal Commission on Corporate Concentration,
op eit, 311-336.
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for and against more disclosure. The Commission concluded that "the
public does have a right to know more than it does now", but as well
that "many of the present disclosure requirements should be clarified

'233. Remarking that most of the corporate information

and simplified'
currently available is linked to the processes of the capital markets,
it recommended that large enterprises should focus their disclosure

policy on making information available to the public in genera1234.

The recommendations of the Canadian Royal Commission would be welcomed
by the proponents of non-capital representation in particular. But
proponents of all the schools of thought outlined above would agree that
greater and better disclosure would tend to prevent corporate abuses
although they might then disagree as to what should be disclosed to

whom and in what format.

Governmental interventionists would naturally tend to argue that
information should be disclosed to the government or its agencies and
might tend to rely on regulation to lay down the content and format of

required disclosure.

Proponents of non-capital representation would argue for disclosure to
all interest groups, including labour, consumer and similar groups but
not excluding shareholders, of a wide range of information both finan-

cial and otherwise.

Managerialism as represented by Manning advocates disclosure but with

the reservation that it should not be action-orientated. He admits that

238. Canada, Report of the Royal Commission on Corporate Concentration,
op eit, 322.
234. Idem.
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disclosure requirements have historically been linked to shareholder

235

voting™““, but expresses the view that this is no more than a conven-

236

ience Eisenberg, however, expresses the contrary view that dis-

closure, without more, has a disembodied quality. He states that
“if disclosure is to be relied upon as a primary tool
it should be action-oriented disclosure, disclosure
required in connection with an approval to be sought
...even if the approval will be granted more or less

pro forma simply because men have a different attitude
when they must seek approval."237

Eisenberg's views are here respectfully adopted.

Proponents of shareholder democracy maintain that the shareholder has a
right to information about his company and support the requirement that
the company issue an annual report as well as arguing that the share-
holder has a right to ask questions and to have his questions answeredgsg.
It is suggested that inasmuch as it is sometimes difficult to foresee
when Taying down general requirements what specific information will be
wanted in a particular situation, the right to ask questions is a

valuable addition to the battery of disclosure requirements which may

be made by shareholder democracy.

5. RESTRUCTURING THE CORPORATE GENERAL MEETING

AND PROXY SYSTEM

This particular tactic in the field of company law reform has little or

no appeal to anyone who does not adhere to the ideals of shareholder

235. Manning, Review, op cit, 1494,
236. Thid, 1487

237. Eisenberg, Structure, op cit, 33.
238. Gilbert, op cit, 37,20
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democracy. Proponents of shareholder democracy in the United States of
America have, however, put forward a variety of suggestions as to how
the general meeting and particularly the proxy system could be
remodelled so as to enable minority shareholders to participate more
meaningfully in the corporate decision-making process. It is suggested
that so long as the general meeting retains its role in the company
structure, it is desirable to ensure at the very least that the law does
not enhance management control of the company by the provisions that are

made for convocation, notice and electoral procedures.

G. CONCLUSION AND PREVIEW

This introduction has attempted to outline the two major problems por-
trayed by modern company Taw commentators, that is, the problem of the
company's enlarged power in society and of management's enlarged power
within the company. These problems, although Tinked, are not identical
and the focus in this thesis will be primarily on the problem of how to
make company management accountable. Four strategies of corporate
reform were described. These were shareholder democracy, managerialism,
non-capital representation, and government interventionism. The feature
which distinguishes these strategies is the place assigned by each to
the general meeting in the corporate structure. Finally, an attempt was
made to state how proponents of each strategy would utilize five types

of reform tactic.

It is suggested that regardiess of any views that might be taken as to
the relative merits of the four reform strategies described, it would be
unrealistic to look for the abolition of the general meeting in even the

largest companies, at any rate within the foreseeable future. Further,
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it is suggested that the role of the general meeting in the middle-range
company is and will continue to be influential and that despite any
opinion to the contrary, shareholder democracy has a contribution to
make to the reform of the law as it affects these companies. This is

the basis on which this thesis will proceed.

Part II of the thesis explores the division of powers between the board
of directors and the general meeting and is for the most part declaratory
of the law as it currently stands in Australia and Britain. The American
concept of proper subject, which was developed under the aegis of the
Securities and Exchange Commission's proxy rules is, however, introduced
and considered in this part on the basis that its adoption broadened the
range of matters that could be considered by the general meeting and

thus affected its powers. It is suggested that a similar development

would be appropriate in Australia.

Part III examines the distribution of voting rights in the general meet-
ing and focuses in particular on the one share one vote model, a
suggestion which may perhaps be regarded as quixotic is made to the
effect that Timited proportional voting still has features which would
recommend it. This part concludes with a brief survey of devices for
separating ownership and control and the recommendation that the adoption

of provisions regulating shareholder agreements should be considered.

Parts IV and V of the thesis are devoted respectively to a consideration
of the law as regards convocation of meetings and notice requirements.
In these parts a close comparison of the Australian and British pro-
visions with the provisions contained in the American Model Business
Corporations Act, the Canada Business Corporations Act and the Business
Corporations Act of Ontario is made. Because the Canadian statutes were

so recently adopted and because there are several significant points of
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difference between the American and the Anglo-Australian practice, it

was considered that such a comparison would be valuable,

The sixth and final section is devoted to a consideration of the law as
it affects proxy voting. Again this part features a comparison of the
North American provisions with the Anglo-Australian, but an attempt has
also been made to place the right to vote by proxy in historical context
and to examine in detail the proxy voting machinery currently in force

in Australia.

This thesis constitutes an attempt to canvass and assess the contribution
which shareholder democracy has to make to that part of company law which
deals with the role and machinery of the general meeting. No attempt is
made to assess the contribution of shareholder democracy to the theory
and development of other corporate reform tactics. Nor are all the
aspects of the procedures of the general meeting explored. To sum up

the argument of this thesis in one sentence: It is suggested that the
proponents of shareholder democracy in North America have effected some
changes in the law as it affects general meetings of company share-
holders and have suggested other changes which could and should be

considered in Australia.



78

PART 1T  DIVISION OF POWERS BETWEEN THE BOARD
OF DIRECTORS AND THE GEMERAL MEETIMG

A. THE SIGNIFICANCE OF THE DIVISION

The division of powers between the board of directors and the general
meeting of the company is effected by the companies Tegislation and the
company's memorandum and articles, but interpretation of their provisions
is subject to the influence of a large body of case law. On a broader
level, the allocation of specific powers reflects the basic theory of the
corporate structure. This part of the thesis explores the division of
powers between the board and the general meeting in an attempt to demon-

strate the role of the general meeting in the corporation.

In the course of this exploration it will become evident that while
“control" of a company or corporation is, by definition, vested in the
shareholder who holds a majority of voting rights in the general
meetingz, this does not mean that he controls the activities of the
corporation. It is necessary to distinguish between control of the
company by which is meant the possession of the ultimate power to hire
and fire the directors and to alter the company's constitution and
control of the day to day affairs of the company. The board of
directors, under the articles in force in most companies today, is
charged with management of the business of the companyz. In construing

this provision the distinction between matters of management and matters

1. Mendes v Commissioner of Probate Duties (Vie) (1967) 122 CLR 152;
see also Barclay's Bank Ltd v Inland Revenue Commissioners [1961]
AC 509; Inland Revenue Commissioners v J. Bibby & Sons Ltd [1945]
1 All ER 667. For further discussion see Part III.

2. UCA Fourth schedule Table A reg 73.
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of policy has not been clearly drawn. It is suggested that the general
meeting's powers should be redefined in order to establish clearly that
it has jurisdiction to consider matters of policy. Such a redefinition
seems to have been achieved under the rules defining proper subject pro-
mulgated by the American Securities and Exchange Commission in connection
with its proxy solicitation regime. The final section of this part of

the thesis will therefore be devoted to an examination of those rules.

1. THE EXPECTATIONS OF THE SHAREHOLDERS

Khich powers do shareholders expect to exercise? This query is relevant
because if shareholders generally are given more and greater powers than
the average shareholder expects to exercise, many of these powers will
atrophy. Unfortunately there is little factual evidence relevant to

answering this question.

Eisenbergs, a leading American commentator, offers an analysis of four
factors which he claims are relevant to a hypothesis as to the matters
share owners might expect to decide, First, he suggests that the extent
to which the matter requires skills of a specifically business nature

as opposed to financial orientated enterprise evaluation or investment
skills will be relevant. The greater the need for the latter the more
likely it would be that the share owners would expect to make the
decision. The second factor which he considers relevant is the economic

significance of the matter. The greater the economic significance the

3.  Eisenberg, M.A., The Structure of the Corporation, (Boston, Little
Brown and Company, 1976), hereinafter referred to as Structure; see
also Eisenberg, M.A.,"Legal Roles of Shareholders and Management